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Notes for Guidance of Trustees under Protected Trust Deeds
1 April 2008

1. General Principles 
1.1 The Accountant in Bankruptcy 
The Accountant in Bankruptcy is a statutory officer appointed by the Scottish Ministers under Section 1 of the Bankruptcy (Scotland) Act 1985, as amended (the “1985 Act”). 

The Accountant is independent as regards the exercise of her statutory functions, although her decisions, directions and determinations can generally be appealed to a Sheriff.  The Scottish Ministers, after consultation with the Lord President of the Court of Session, may give the Accountant general directions as to the performance of her functions in relation to all bankruptcies or specific types of bankruptcies but they may not give directions in respect of any particular case. 

The Accountant may employ members of her staff to carry out administrative functions on her behalf. 

The Accountant provides notes for the guidance of trustees in bankruptcies. 
These Notes for Guidance are available on the Accountant in Bankruptcy (AiB) website at www.aib.gov.uk and will be referred to in this document as the “principle Notes for Guidance”.  This document is an additional set of notes dealing specifically with matters affecting trustees under Protected Trust Deeds. 

1.2 Trust Deeds 
A trust deed is a voluntary agreement by a debtor to convey assets to a trustee for the benefit of their creditors generally.  A voluntary trust deed is not binding on any creditor who does not consent to it. 

For the purposes of the 1985 Act, a trust deed must convey the debtor’s whole estate to their trustee, see section 5(4A) of the 1985 Act,  with the exception of any dwellinghouse that it is excluded under section 5(4A)(b)(ii) of the 1985 Act.
1.3 Protected Trust Deeds 
A trust deed which meets specified conditions set out in sections 2 and 3 of these notes may be protected.  A Protected Trust Deed (PTD) is binding on all creditors. 

The rules governing PTDs are set out in legislation – 

• 
Schedule 5 to The Bankruptcy (Scotland) Act 1985, as amended, 
• 
The Protected Trust Deeds (Scotland) Regulations 2008, as amended by the Protected Trust Deeds (Scotland) Amendment Regulations 2010 (the “2008 Regulations”) 

These provisions were amended from 1 April 2008 and 15 November 2010.  The previous provisions continue to apply to any trust deed granted before 1 April 2008.    

1.4 Trustees under Protected Trust Deeds 
The trustee must be a person who is qualified to act as an insolvency practitioner.  Rules on the qualifications of insolvency practitioner are set out in Section 390 of the Insolvency Act 1986. 

The trustee must not hold an interest opposed to the general interest of the debtor’s creditors. 

The trustee does not have to be resident in Scotland for trust deeds granted after 1 April 2008. 

1.5 Supervision of trustees under Protected Trust Deeds 
The supervisory authority of AiB is set out in section 1A of the 1985 Act.  From 1 April 2008, the supervisory functions include the supervision of the performance by trustees under PTDs of the functions conferred on them by the 1985 Act and the 2008 Regulations. 

Details of AiB’s supervisory role are set out in section 7 below. 

1.6 The EC Regulation 
The “EC Regulation” is Council Regulation (EC) No. 1346/2000 of 29th May 2000 on insolvency proceedings.  The EC Regulation is intended to counter “forum shopping”, i.e. to avoid incentives for the insolvent parties to transfer assets or judicial proceedings from one Member State to another, seeking to obtain a more favourable legal position. 

The trustee under a PTD is required to state whether the EC Regulation applies to the trust deed.  The EC Regulation will apply if there are main or territorial proceedings as defined in Article 3 of the EC Regulation because the debtor’s main centre of interests is in another EC member state.  This may happen if the debtor has lived or traded in another EC member state. 

A copy of the EC Regulation is available on the Insolvency Service website at http://www.insolvency.gov.uk/insolvencyprofessionandlegislation/legislation/uk/councilreg.htm. 

If the EC Regulation applies to a PTD, information about the insolvency proceedings in another EC member state will be recorded in the Register of Insolvencies (see Annex D below).  An EC member state liquidator may petition the Sheriff for conversion of a PTD into bankruptcy, see section 59A of the 1985 Act. 

1.7 The Sheriff 
The 2008 Regulations provide new rights of application and appeal to a Sheriff.  Any reference to a Sheriff means the Sheriff who would have had jurisdiction in a petition for bankruptcy at the date on which the trust deed was granted. 

1.8 When this Guidance Applies 
This guidance only applies to trust deeds granted by debtors on or after 1 April 2008.  
The 1985 Act, as in force immediately before 1st April 2008, continues to apply to any trust deed granted before that date.
Except

Section 2.8, the exclusion of the dwellinghouse, only applies to trust deeds granted by debtors on or after 15 November 2010 

and
Section 5.8, the extension of Section 40 of the 1985 Act to trust deeds, applies to all trust deeds where the trustee has not commenced action to realise a property. 

2. Preparation of Trust Deeds 
2.1 Who can Grant a Trust Deed? 
A trust deed can be granted by a living individual or by any of the entities that are entitled to apply for their own bankruptcy under Section 6 of the 1985 Act.  A trust deed can be granted by a partnership or a limited partnership but not by a limited company. 

A trust deed must be granted for a single estate.  A trust deed granted on behalf of a partnership is granted in respect of the estate of that partnership.  Insolvent partners must grant separate trust deeds if they wish to include their personal assets and liabilities.  A trust deed granted by a partnership does not protect the partners from bankruptcy for their personal debts. 

A married couple cannot grant a joint trust deed. 

A trust deed cannot be granted by a debtor if they are – 

• 
bankrupt, (Regulation 4(2)(a)of the 2008 Regulations),or 

• 
under an approved debt payment programme under the Debt Arrangement Scheme, (Regulation 4(2)(b) of the 2008 Regulations). 

2.2 Initial Contact 
The trustee must ensure – 

• 
that the debtor is interviewed, either in person or by telephone, by the insolvency practitioner or by a suitably qualified member of their staff.  
• 
that the debtor understands that the insolvency practitioner must maintain their independence 

• 
that the debtor understands that a trust deed is an insolvency procedure 

• 
that the debtor understands that they must disclose information about their assets and financial circumstances 

• 
that a trust deed is appropriate in the debtor’s circumstances 



and 

• 
that the debtor understands that a trust deed must be administered for the benefit of creditors. 

2.3 Preparation by Agents 
Third parties are not entitled to claim fees for referring work to insolvency practitioners.  Any unpaid fee charged by a third party to a debtor for arranging a trust deed must be treated equally with debts owed to other creditors. 

However, work carried out by third parties as agents on the insolvency practitioner’s behalf can be treated as an outlay of the trustee provided that – 
· The insolvency practitioner had engaged the third party to complete the work on their behalf, prior to the work being completed. 

· the work done is work which would otherwise be required to be done by the insolvency practitioner to determine the debtor’s financial circumstances and/or the value of their assets 
· If the work has been completed by an organisation that should be licensed, under the Consumer Credit Act, the organisation must hold a valid and current license.
· the work has been completed to an acceptable standard.
· the insolvency practitioner retains the right to determine whether the work was required and properly completed 
· the insolvency practitioner is responsible for verifying any information obtained by the third party



and

· that the cost of the work does not exceed the fee which would be chargeable if the work had been carried out by the insolvency practitioner or their staff.
As an outlay of the trust deed, the cost of work carried out by a third party is auditable. 

The trustee should not raise an additional fee or charge against the PTD if additional work has to be completed to correct unforced errors made by a third party agent, unless an equivalent amount is deducted from the fee charged by the agent.

2.4 Advice to Debtors 
Regulation 6 of the 2008 Regulations requires that the insolvency practitioner must advise the debtor that granting a trust deed may – 

• 
lead to bankruptcy 

• 
cause problems with future credit 

• 
mean that their house may be sold and they might have to move 
home, unless it is excluded under section 5(4A)(b)(ii) of the 1985 
Act (see section 2.8)
• 
require payment of contributions 

• 
affect business interests 

• 
affect employment prospects


and 

• 
become public information. 

The insolvency practitioner and the debtor must sign a joint statement confirming that this advice has been given.  There is no statutory form of statement and insolvency practitioners are free to use such format as seems best to them.  An optional form of statement is provided at Annex A. 

2.5 Debt Advice and Information Package 
Before a trust deed is granted the insolvency practitioner must provide the debtor with a copy of the Scottish Government’s Debt Advice and Information Package.  This is an A4 leaflet which emphasises the importance of dealing with debt and encourages the debtor to explore the options for dealing with debt and to seek advice.  Copies of this leaflet are available from AiB and can be downloaded from our website at www.aib.gov.uk. 

2.6 Liabilities 
The debtor must provide information about their debts.  Additional work may be necessary by the trustee to determine the current total liability and to confirm the contact details of all creditors prior to the initial circular being issued to creditors.  Debtors should be advised that they must disclose details of all their creditors and that an Edinburgh Gazette notice will bring the trust deed to the attention of creditors. 

2.7 Assets 
The debtor must provide information about their assets.  Debtors should be advised that deliberate misinformation about, or non-disclosure of assets, may be an offence under common law. 

It is particularly important to ensure that the debtor fully understands – 

• 
that the trustee will seek to realise the value of any assets which they own 

and 

• 
that this includes any equity in the debtor’s family home, unless the dwellinghouse  is excluded under section 5(4A)(b)(ii) of the 1985 Act (see section 2.8) 
The PTD will exclude any assets that would not vest in a trustee in bankruptcy. The following types of asset are not conveyed to the trustee under a protected trust deed – 

• 
assets which are exempt from attachment under the Debt Arrangement and Attachment (Scotland) Act 2002. See sections 6.9.1-2 of the Accountant’s Principle Notes for Guidance of Trustees. 

• 
personal and occupational pension plans. See sections 6.18.1-2 of the Accountant’s Principle Notes for Guidance of Trustees. 

The insolvency practitioner should keep a record of any excluded assets. 
2.8 Exclusion of a dwellinghouse

The Home Owner and Debtor Protection (Scotland) Act 2010 contains provisions to amend the definition of trust deed in the 1985 Act in order to include trust deeds which exclude the debtor’s dwellinghouse, this being defined as the debtor’s sole or main residence over which there is a secured loan.  A trust deed will be able to meet the statutory definition if it excludes secured creditors who have agreed not to claim under the trust deed. 

It is expected that consideration will be made to excluding the dwellinghouse if – 

· a secured creditor holds a security over it
· there is no, very little, or negative equity in the property.
If the secured debt is excluded from the trust deed

· the terms of repayment are not affected

· the secured lender will not vote in the trust deed, nor receive a dividend

· the debtor will not be discharged from their secured debts.
To identify if a dwellinghouse should be excluded the trustee must obtain the following information - 

· a current valuation of the property 

· a current redemption figure(s) 

Where there is no security over a dwellinghouse, no exclusion will be possible.

Following consultation with the debtor, if they wish to proceed with the exclusion of the dwellinghouse, they must consent to the trustee acting on their behalf with any secured creditor(s) holding a security over the dwellinghouse.  This consent is obtained by the debtor signing Part 1 of Form A1 of the 2008 Regulations.

The secured creditor(s) must now agree not to make a claim for any of the debt in respect of which the security is held.  To obtain this the trustee must send the Form A1 to the secured creditor(s), together with copies of the valuation and redemption and request that they agree to the exclusion by signing Part 2 of the Form A1.
If agreement is obtained the trust deed document must contain the following statements:
· that subject to any exclusion under section 5(4A)(b) of the 1985 Act, that all the debtor’s estate (other than property listed in section 33(1) of the 1985 Act or which would be excluded from vesting in a trustee of a sequestrated estate under any other provision of that Act or other enactment) is conveyed to the trustee
· that the debtor agrees to convey to the trustee for the benefit of creditors generally any estate, wherever situated, which is acquired by the debtor after the trust deed is granted and before the debtor’s discharge in terms of regulation 19 of the 2008 Regulations; and would have been conveyed to the trustee if it had been part of the debtor’s estate on the date on which the trust deed was granted
· details of any secured creditor who has agreed not to claim under the trust deed under section 5(4A)(b)(ii) of the 1985 Act 

and
· details of the debt in respect of which a secured creditor has agreed not to claim.
2.9 Contributions 
The debtor must be advised that they will be expected to make a contribution from their income. 

The debtor must provide information about their income and expenditure.  The insolvency practitioner will assess a reasonable level of contribution based on the debtor’s excess income. 

Contributions should not be sought from any social security benefits or tax credits (see section 5.1 below) 

The debtor should be advised that 

• 
an adequate level of contributions will be required in order to ensure that the protected trust deed makes an acceptable proposal for creditors 

• 
the level of contributions may be varied if the debtor’s circumstances change 

• 
if the debtor cannot pay a contribution they must contact their trustee immediately 



and 

• 
if the debtor’s income increases they may be expected to pay a higher contribution. 

The level of contributions and the number of contributions to be made must be specified before the trust deed is granted. 

2.10 Time to Think 
The debtor must be advised in writing, of the consequences of signing a trust deed and the effects if a trust deed does not become protected.

Prior to signing the trust deed, the debtor must provide written confirmation that, in light of the advice they have received, they have considered the position carefully and they agree to signing the trust deed.

The debtor must be given adequate time to consider the consequences and alternatives before signing a trust deed.

The insolvency practitioner must be confident that the debtor has understood the advice they have provided.  Insolvency practitioners should bear in mind that the debtor’s anxiety about their immediate financial circumstances may affect their ability to think through the longer term consequences of a protected trust deed.  Allowing the debtor time to think is a good practice which may avoid future complaints. 

3. Dissemination to Creditors 
3.1 Edinburgh Gazette Notice 
As soon as practical after the debtor has granted the trust deed, the trustee must publish a notice in the Edinburgh Gazette using Form 1 in the 2008 Regulations. 

3.2 Circular to Creditors 
Not later than 7 days after the publication of the Edinburgh Gazette Notice, the trustee must send the following documents to every known creditor, other than a secured creditor who has consented in terms of regulation 5A(c) of the 2008 Regulations – 

• 
a copy of the trust deed   
• 
a copy of the Edinburgh Gazette notice 

• 
a statement of the debtor’s affairs, and 

• 
a claim form 

The statement of affairs must contain the following – 

• 
a list of the debtor’s assets and liabilities 

• 
a list of the debtor’s income and expenditure 

• 
a list of any assets or income excluded from the protected trust 
deed 

• 
the number and value of contributions expected 

• 
a statement about the EC Regulation (see section 1.6 above) 

• 
the prospect of a dividend 

· 
where applicable, the effect of any exclusion of the dwellinghouse 
may have on the dividend they may receive
• 
the rights of the creditor to see copies of valuations etc. 

• 
an explanation of the preconditions of protection
• 
an explanation of the consequences of protection 

· details of any protected trust deed under which, in the preceding 6 months, the debtor has been discharged in terms of regulation 19(1) of the 2008 Regulations or refused a discharge in terms of regulation 19(5) of the 2008 Regulations,

· 
where a secured creditor’s consent has been obtained in terms of regulation 5A(c) of the 2008 Regulations, a statement containing a valuation made by a third party of the debtor’s dwellinghouse (or part thereof) which is excluded from the trust deed and the amount of the debt owed, in respect of the security.
There is no statutory form of statement and insolvency practitioners are free to use such format as seems best to them.  An optional form of statement is provided at Annex B. 

The creditor’s claim form is prescribed in Form 2 in the 2008 Regulations. 

3.3 Objections 
The date of publication of the Edinburgh Gazette notice is the first day of the “relevant period” for creditor responses.  The relevant period is 5 weeks and if, for example, the advertisements is made on a Tuesday, it will expire at midnight on the following fifth Monday.  Any creditor who does not respond within this period is treated as having acceded to the trust deed. 

The trust deed may be protected if, at the end of the relevant period, the total of creditors who object – 

• 
do not constitute a majority in number of the creditors 



or 

• 
do not constitute one third or greater in value of creditors 

The value of creditors is determined by the value of their claims, see section 73(3) of the 1985 Act.  This does not require that the creditors claim be submitted within the relevant period. 

If there are insufficient objections to prevent the protection of a trust deed at the end of the relevant period, any creditor who was sent the circular referred to in section 3.2 above but did not respond will be deemed to have acceded to the trust deed. 

Where a request has been made to exclude the dwellinghouse and the creditors agree to protect the trust deed the property will not vest in the trustee.  
Where a request has been made to exclude the dwellinghouse and the creditors refuse to protect the trust deed, the debtor can seek to have the terms of the trust deed amended, to allow the property to vest in the trustee and re-present the revised trust deed to creditors.  

3.4 Notice to AiB 
As soon as reasonably practical after the end of the period of 5 weeks from the date of publication of the Edinburgh Gazette notice, and in any event no later than 4 weeks after the expiry of the relevant period, the trustee should send to AiB – 

•
 a copy of the trust deed (signed, witnessed and dated)
• 
a copy of the Edinburgh Gazette notice (dated 5 weeks previously)
• 
a statement that any creditors who objected to the trust deed within the relevant period do not constitute a majority in number or one third or greater in value of creditors 

• 
a copy of the joint statement referred to in section 2.4 above (Annex A or similar) regulation 6 of the 2008 Regulations
• 
a copy of the statement sent to creditors referred to in section 3.2 above (Annex B or similar) 

· a statement of anticipated realisations in Form 3 of the 2008 
Regulations


and

• 
a copy of the Form A1 of the 2008 Regulations from each secured creditor 

or 

a statement by the trustee that no secured creditor is excluded from the trust deed.
3.5 Date of Protection 
On receipt of every document which the trustee must send, AiB will forthwith record the trust deed in the Register of Insolvencies.  A trust deed shall have protected status from the date that the trust deed is recorded by AiB in the Register of Insolvencies.
If AiB is not satisfied that a trust deed has met the conditions for protection the details will be recorded in AiB’s Case Management system.  However, they will not be uploaded to the Register of Insolvencies and therefore not formally protected, until AiB is satisfied that the trust deed meets the conditions for protection as laid down in regulations 4 to 10 of the 2008 Regulations.
When a Trust Deed has not received protected status, it is the duty of the trustee to immediately inform the debtor and to inform creditors.

If AiB is required to return a trust deed to a trustee on the grounds that it is AiB’s belief that the trust deed does not meet the conditions for protection, the trustee may ask AiB to review her decision. 
If the trustee is not satisfied with the outcome of AiB’s review, they may apply to the Sheriff to rule on whether the trust deed meets the conditions for protection.  If a Sheriff rules that the trust deed does meet the conditions for protection, AiB will register the trust deed on the Register of Insolvencies, with effect from the date the trust deed was first presented to AiB for registration, or a date specified by the Sheriff.

4. Effects of Protection 
4.1 Application for bankruptcy 
From the date on which the trust deed becomes protected, until the date of the debtor’s discharge (or a determination refusing discharge), the debtor cannot apply for their own bankruptcy (sequestration).  See regulation 11(1)(b) of the 2008 Regulations. 

4.2 Debt Arrangement Scheme 
From the date on which the trust deed is granted, until the date of the debtor’s discharge (or a determination refusing discharge), the debtor cannot apply for a Debt Payment Programme under the Debt Arrangement Scheme.  See regulation 21(2) (b) of the Debt Arrangement Scheme (Scotland) Regulations 2004. 

4.3 Time to Pay 
A time to pay direction or a time to pay order ceases to have effect from the date on which the trust deed was granted, see Section 12 of the Debtors (Scotland) Act 1987. 

4.4 Diligence 
Granting a trust deed constitutes apparent insolvency.  This means that any diligence by arrestment (except an arrestment of the debtor’s earnings) or by attachment, which was executed in the period of 60 days before the date on which the trust deed was granted, will be ranked as if they had been executed on the same date, see paragraph 24 of Schedule 7 to the 1985 Act.  This provision does not apply to an earnings arrestment, a current maintenance arrestment or a conjoined arrestment order, see section 67 of the Debtors (Scotland) Act 1987. 

4.5 Non-acceding creditors 
A non-acceding creditor is a creditor who notifies the trustee of their objection to the trust deed becoming protected before the relevant period (see section 3.3 above). 

During the relevant period, a non-acceding creditor can petition the Sheriff for the debtor to be made bankrupt.  A non-acceding creditor can petition for bankruptcy after this only if they aver that the provision for distribution of the estate is or is likely to be unduly prejudicial to a creditor or class of creditors, or if the trustee refuses to discharge the debtor under the trust deed. 

4.6 Non-notified creditors 
A non-notified creditor is a creditor who was not sent the documents in creditors’ circular referred to in section 3.2 above.  As the trustee is obliged to circularise all known creditors this should only occur if the debtor does not declare a liability or if the creditor cannot be identified.  A non-notified creditor has the same rights as a non-acceding creditor. 

4.7 Secured Creditors

Where the secured creditor(s) has agreed to the exclusion of the dwellinghouse they will not be entitled to:
· make a claim in respect of the secured debt;
· do diligence against assets covered by the trust deed;
or
· petition for the debtor’s sequestration.
4.8 Petition by the trustee 
The trustee can petition the Sheriff for a debtor to be made bankrupt under section 5(2)(b)(iv) of the 1985 Act if – 

• 
the debtor has failed to comply with – 

o an obligation under the trust deed, or 

o a reasonable requirement or instruction of the trustee 



and 

• 
the trustee avers that bankruptcy is in the best interest of creditors. 

5. Administration 
5.1 Contributions 
The trustee may allow the debtor to keep a specific proportion of their income over and above what is needed for their aliment, accommodation and obligations.  This will avoid detailed dispute about whether individual items should be allowed and allow the debtor some leeway to manage variation in expenditure. 

It is the Accountant’s view that no contribution should be sought out of any social security benefit or tax credit but that the value of benefits and credits may be taken into account in determining whether the debtor can afford to pay a contribution out of other income. 

The trustee should review the debtor’s income and expenditure regularly, at least annually.  If the debtor’s income increases the level of contribution should be increased proportionately.  If the debtor’s circumstances change, it may be necessary to suspend or even to end contributions. 

5.2 Assets 
Where the dwellinghouse has not been considered for exclusion, a professional valuation of any property should be carried out at soon as practicable.  The Insolvency Practitioner may refer to an existing valuation if the Insolvency Practitioner is satisfied that it remains current.  The valuer should be advised that the valuation is being carried out for the purpose of a PTD and that creditors are entitled to request sight of the valuation.  The Insolvency Practitioner must be satisfied that they have obtained current valid information regarding the outstanding amounts of all secured loans.   
A trustee must be satisfied of the available equity to be realised from a property, prior to the initial circular being issued to creditors.

The Accountant recommends that action is taken to realise the equity in the debtor’s family home as early as possible.  This is in line with the guidance for bankruptcy (see section 6.10.6 of the Principle Notes for Guidance of Trustees).  In some cases the debtor may agree to a delay until the end of the PTD in order to increase the value of the estate to meet an acceptable dividend for creditors or in order to facilitate a remortgage.  Any such agreement should be signed by the debtor and the trustee and presented to creditors in the initial circular. 

Where a dwellinghouse has been excluded and property prices rise, or indeed if equity is held in the property from the outset, and the debtor sells the property during the term of the trust deed any equity released will vest in the trustee.  
5.3 Powers relating to Section 40 of the Bankruptcy (Scotland) Act 1985
The Homeowner and Debtor Protection (Scotland) Act 2010 extends the powers of Section 40 of the 1985 Act, in relation to the family home, to trustee’s acting under a trust deed.  See sections 6.10 of the Accountant’s Principle Notes for Guidance of Trustees. 

Before commencing proceedings to obtain the authority of the sheriff under section 40(1)(b) of the 1985 Act the trustee must give notice of the proceedings to the local authority in whose are the home is situated.  This notice should be given on Form 24 of the Bankruptcy (Scotland) Amendment Regulations 2010. 
5.4 Unfair Preferences etc. 
The trustee under a PTD or the creditor of a debtor who has granted a trust deed which has become protected is entitled to challenge an unfair preference, a capital sum on divorce or a gratuitous alienation under the same rules applying to bankruptcy.  See section 4.10 – 4.12 of the principle Notes for Guidance. 

5.5 Claims 
Creditors should submit claims on Form 2 of the 2008 Regulations.  The trustee should encourage known creditors to claim and where necessary issue a reminder in respect of outstanding claims. However, it is the creditor’s responsibility to submit a claim. 

5.6 Distribution 
Trustees should follow the rules on distribution under bankruptcies and, if funds are available, payment of an interim dividend should be considered at the earliest opportunity.

5.7 Remuneration 
During the operation of the trust deed, the trustee is entitled to retain such funds as are required or anticipated for their reasonable remuneration under the trust deed.  Reasonable remuneration means – 

•
fees for work required by the administration of the trust deed charged at the insolvency practitioner’s normal hourly rate.  This would include work carried out, at the debtor’s request. in order to have the secured creditor(s) excluded from a trust deed, whether the exclusion is agreed or not.
• 
outlays actually incurred for work required by the administration of the trust deed
• 
an amount equal to any fee paid to AiB for registration, supervision or audit of the trust deed


and 

• 
proportionate payment of staff and agents for such work done on the trustee’s behalf. 
In order for AiB to complete her statutory duties, to supervise the administration of a PTD and to audit PTD accounts, the trustee must make available to AiB the records they are required to retain in respect of their remuneration and outlays as recorded in Annex C to this Guidance and in Section 4 and Schedule 3 to The Insolvency Practitioners Regulations 2005

5.8 Preferred Debts 
Any debt which would be preferred under the 1985 Act in a bankruptcy should be treated as preferred under a trust deed, so that the trust deed does not prejudice the interest of any class of creditors. 

5.9 Lloyd’s Insurance Debts 
Trustees should note that regulation 33(7) of the Insurers (Reorganisation and Winding Up) Regulations 2004 as modified by regulation 40(11) of the Insurers (Reorganisation and Winding Up) (Lloyd's) Regulations 2005, inserts paragraphs 4A and 4B in Schedule 5 of the 1985 Act if an underwriting member or former member of the Society incorporated by Lloyd’s Act 1871 grants a trust deed for creditors in Scotland.  The trustee may not provide for any “insurance debt” (as defined in regulation 2 of the Insurers (Reorganisation and Winding Up) Regulations 2004) to be paid otherwise than in priority to such of his debts as are not insurance debts or preferred debts within the meaning of section 51(2). 

5.10 Supply of Utilities to a Business 
Section 70 of the 1985 Act extends to trustees under PTDs.  This provision allows the trustee to request a supply of gas, electricity, water or telecommunications for the purposes of the debtor’s business.  This only applies where the debtor continues to run a business, but includes not-for-profit businesses. 
A utility supplier can require the trustee to accept personal liability for the ongoing costs of supply but cannot make supply condition on the payment of the debtor’s outstanding liability for arrears.  This means that a utility supplier cannot effectively create a preference as a condition of allowing a business to continue.  This may mean that the debtor’s business is viable where it is in the best interest of creditors for the debtor to continue to trade. 

5.11 Accounting Period 
The trustee should prepare annual accounts from the date on which the trust deed was granted.  The trustee may, if it seems appropriate, use a shorter accounting period. 
An account must be sent to the debtor, to all known creditors and to AiB promptly at the end of the accounting period.  Should the anticipated dividend or remuneration figure vary by 25% or more from the figures first declared to creditors and to AiB on Form 3, this information should be notified to creditors and the debtor, together with a revised estimate and a detailed explanation for the change.  

All annual accounts should be sent to AiB within 6 weeks of the end of the accounting period. 

The signed copy of the accounts sent to AiB must be accompanied by a Form 4 of the 2008 Regulations.  If the anticipated dividend has varied from a previous Form 3 or 4, the trustee should record a detailed explanation for the change.

At the end of the first and second annual accounting period, AiB will issue an invoice for part payment of the AiB supervision fee as prescribed in the Bankruptcy Fees (Scotland) Regulations 1993, as amended.  
AiB will monitor receipt of the supervision fee and record the information provided on the Form 4 annually and will issue a reminder if the Form 4 is not received within the 6 week period after the due date.  The due date is the anniversary of the granting of the trust deed.  Information provided on statutory forms may result in a case being highlighted for review (See Section 7.2).

Continued failure to send the forms within the specified timescales may result in AiB reporting the matter to a Sheriff and/or the trustee’s regulatory and authorising body.  
5.12 Retention of Documents 
The trustee should retain copies of the documents listed in Annex C until 12 months after the date of their discharge by the creditors. 

AiB may specify additional documents that should be retained, either generally or in relation to a specific case.  AiB will not specify any additional documents in any case where the trustee has been discharged.   

5.13 Change of trustee 
The trustee may make such arrangements as appropriate to resign from office or to make contingency for circumstances in which another trustee may be nominated.   Any replacement trustee must notify AiB that they have become the trustee.  Where the replacement trustee is required for a large number of trust deeds the notification to AiB may be made through a Deed of Assumption, signed by the original and replacement trustees.  It is good practice for the replacement trustee to notify the creditors of their appointment.  The discharge of the replacement trustee will have the effect of discharging any previous trustee unless there is a contrary ruling by the Sheriff. 

AiB will record the change of trustee and this will be shown in the Register of Insolvencies.

5.14 Power to Cure Defects 
Under Regulation 24 of the 2008 Regulations, the trustee can apply to a Sheriff for an order to correct any defect in procedure.  This is similar to the provision for bankruptcies in Section 63 of the 1985 Act. 

6. Audit 
6.1 Liability for Audit 
A trustee in a trust deed has the right to request that his fees are determined by AiB before creditors are circularised.  Additionally, a creditor or the debtor can object to the level of the trustee’s fees and request that the AiB audits the accounts.  The Bankruptcy and Diligence etc. (Scotland) Act 2007 amended the 1985 Act to empower AiB to audit a trustee’s accounts and fix his remuneration at any time.  This authority applies to trust deeds granted on or after 1 April 2008.  Schedule 5 of the 1985 Act as amended is copied below:


1. Whether or not provision is made in the trust deed for auditing the trustee’s accounts and for determining the method of fixing the trustee’s remuneration or whether or not the trustee and the creditors have agreed on such auditing and the method of fixing the remuneration, the debtor, the trustee or any creditor may, at any time before the final distribution of the debtor’s estate among the creditors, have the trustee’s accounts audited by and his remuneration fixed by the Accountant in Bankruptcy. 


1A. The Accountant in Bankruptcy may, at any time, audit the trustee’s accounts and fix his remuneration. 
AiB may instruct the trustee to prepare accounts before the end of the usual accounting period, in order to carry out an audit. 

Regulation 23(4) of the 2008 Regulations also made provision that in order to appeal a determination made by AiB, a debtor or creditor must be able to satisfy a Sheriff that he, or she, has, or is likely to have, a pecuniary interest in the outcome of the appeal.  Again, this provision only applies to trust deeds granted on or after 1 April 2008.

6.2 Roles and Responsibilities of the Accountant in Bankruptcy 

When determining a trustee’s fees AiB is responsible for ensuring that the time charged to a trust deed is reasonable and reflects the work undertaken.  In addition they are required to check that the appropriate grade of staff was involved in carrying out the duty, e.g. Case Manager rates should not be charged for filing duties.

6.3 Audit Process for Trustee Requests 

In all cases a copy of the Statement of Insolvency Practice (SIP) 9 and abstract of Receipts and Payments plus vouchers/invoices to support outlays incurred is required.  In addition detailed timesheets narrating the work carried out by individual staff members and the case files will be required if the remuneration exceeds £1,500 over a yearly accounting period.  When received, AiB Supervision Team will carry out the process described in section 6.4.  If the fee claimed is less than £1,500 then only the SIP 9 and the Receipts and Payments abstract, invoices and vouchers supporting outlays incurred will be checked.
6.4 Audit Process if Objection Received

A SIP 9 and abstract of Receipts and Payments plus vouchers and/or invoices to support outlays incurred is required in all cases.  Once the trustee’s files are received, AiB Supervision Team will examine the files to check that the hours claimed are justified by the amount of evidence on file.  The trustee should supply detailed timesheets identifying the duty carried out, time taken, grade and charge out rate of staff involved.  If detailed timesheets are not provided, AiB staff will request them from the trustee, but if they are not forthcoming, AiB staff will be required to estimate time spent on individual pieces of work, e.g. 

· it may be recorded that there has been a meeting, however, if start and end times are not recorded, AiB staff will estimate the duration or time required of the meeting. 
· if the files contain a copy of a letter but no details are provided of the time taken researching and compiling the letter, AiB staff will estimate the time taken to complete this task.

This process is consistent with the terms of SIP9 -

‘The case records required to be maintained and retained under the

Insolvency Regulations 1994 should include sufficient information to show full

details of the time spent on the case by the office holder and his staff in cases

where remuneration is on a time cost basis’.

Where the requested fee is agreed, trustees are notified through the AiB’s audit observation.
If AiB staff believe they have grounds to reduce a trustee’s fee, the trustee will be advised of this and be given the opportunity to provide any additional information or documents required to verify the fee claimed.
In the event that the requested fee is reduced, the trustee will be notified of the reason for the reduction. 
The trustee may ask AiB to review any decision to reduce the trustee’s fee.  If the trustee is unhappy with the outcome of the review, they may seek direction from a Sheriff.

Please note that when a request to audit a PTD is received the full review process will also be undertaken (see Section 7).

6.5 Income Verification in all Cases

Copies of bank statements are required to enable AiB staff to confirm bank interest received and the balance of funds held at the close of the account period.  Documents supporting the receipt of other funds e.g.  a copy of the state for settlement for realisation of property, cheques from payee for realisation of moveable assets are required.

6.6 Determining Outlays in all Cases

Outlays are determined by checking that each entry has supporting vouchers or an invoice verifying the cost incurred.  In cases where no supporting documentation is provided an audit observation is raised asking the trustee to forward the required documentation.

A number of outlays are accepted as standard and do not need to be vouched:

· Edinburgh Gazette/Statutory Advertising 

· Bordereau (if under £100.00)

· Stationery & Postage – not required as this would be trustee writing a receipt for their own usage.

· Travel 

· Telephone/Fax

· Register of Inhibitions

· Keeper’s Registration Fees.

· Cost of realisations deducted at source**

Generally any outlay not detailed above requires to be vouched, although the auditor is entitled to query any outlay claimed if required.
If the trustee is unable to provide an acceptable invoice or supporting voucher to satisfy AiB that the outlay is payable and the cost of the outlay was reasonable for the work completed, AiB may issue a direction to the trustee, instructing him to either remove the cost as an outlay of the PTD or to reduce the amount of outlay claimed.

The trustee may appeal an AiB direction to a sheriff, if he is unhappy with the direction that he has received.  

6.7 Outlays
Outlays for this purpose include all sums actually paid out by the trustee from his own or sequestration funds and do not include statutory fees, trading expenses or expenses of realisation.  Outlays not included in the calculation for the Audit fee are: 

· Bank Charges

· Trading Expenses

· Tax on Interest

· Income Tax

· Inheritance Tax 

· Cost of realisations **

· Audit fees

· Other statutory fees raised by AiB e.g. PTD supervision and registration fees.

**  If a trustee notes on their receipts and payments accounts that an item is an expense of realisation, evidence must be provided to show that the trustee was not involved in paying these costs, for example a state for settlement which shows that legal fees were deducted directly by the solicitor.

6.8 Audit Fee

AiB’s statutory audit fee is 5% of the trustee’s remuneration (exc. VAT) and applicable outlays, including accepted third party fees.  AiB Accounts Team will raise a transaction from which an invoice is produced by the Finance Team and forwarded to the trustee responsible for paying the amount due within 90 days of receipt.  No charge can be levied on any other party for this cost.

When all actions have been completed and the trust deed account determined AiB’s Accounts Team is responsible for contacting the trustee to arrange uplift of their files, the trustee is responsible for meeting this cost.  If a Legal Post address is known files can be returned by this method.

Trustees are encouraged to contact either the Supervision Team on 0300 200 2710 or the Accounts team on 0300 200 2750, if the require any clarification prior to submitting accounts or case files.

6.9 Evidence Checklist According to Audit Type

	Evidence

required
	Audit Type

	
	Trustee Request


	AiB Request
	Debtor/Creditor Objection

	Abstract of Receipts and Payments


	Yes
	Yes
	Yes

	SIP 9


	Yes
	Yes
	Yes

	
Vouchers, Invoices and Bank Statements
	Yes
	Yes
	Yes

	Detailed timesheets
	No, if remuneration is less than £1,500 per 1 year account period, unless requested by AiB.
	Yes
	Yes

	Case Files
	No, if remuneration is less than £1,500 per 1 year account period, unless requested by AiB
	Yes
	Yes


Please note that this process also applies to ‘unprotected’ trust deeds.

7. Supervision of PTDs 
7.1 Information and Documents 
In support of her supervision function, AiB may require the trustee to provide information or copies of documents relating to the administration of the PTD.  AiB may require the trustee to keep such records as considered necessary to investigate the administration of a protected trust deed. 

7.2 AiB Directions 
AiB has the authority under regulation 15 of the 2008 Regulations to issue directions to the trustee under a PTD as to how they should conduct the administration of the trust deed.  This power of direction is wide and can cover a direction to the trustee to do anything or desist from doing something in respect of the conduct of the administration of a protected trust deed.  Generally, AiB will ensure that direction is not issued unless she deems the action required is in the interests of the trustee, debtors, creditors or the general public.  
A direction will be intimated in writing to the trustee and copied to the debtor, the creditors and the trustee’s recognised licensing and monitoring body. 

AiB may report a trustee to a sheriff, if the trustee fails, without good reason as determined by AIB, to comply with a direction issued by AiB. 
There is a right of appeal to the sheriff against a direction. However, a debtor or creditor must be able to satisfy the sheriff that they have a pecuniary interest in the outcome of the appeal. The form of appeal is prescribed in the Act of Sederunt (Sheriff Court Bankruptcy Rules) 2008 and is copied in Annex E. A sheriff may order intimation of any other party and may order such further procedure as they deem appropriate. 
7.3  Examples of AiB Directions 
The following are examples of Directions which AiB considers may be appropriate having reviewed a number of PTDs.  This is not an exhaustive examples list and AiB may issue different Directions as circumstances determine:

· A third party agency fee is disallowed, or reduced, as an outlay of the PTD because:  

· The third party agency work is not evidenced, or the fee is deemed excessive for the work evidenced as completed;

· The third party was not engaged by the Insolvency Practitioner prior to the work being completed.  The third party was not an agent of the trustee and their fee does not rank higher than any other creditor’s claim (Regulation 18 of the 2008 Regulations).
· The trustee is directed not to realise an asset if such an action will not generate funds for creditors.  Such an action would not benefit the debtor or creditors and may only benefit the trustee if they can take a fee for their work done in realising the asset.  


The trustee must not charge a fee for any action that they should know, 
prior to commencement of the action, will bring no benefit to the estate. 
· The trustee is directed to remove, or reduce an outlay as a cost of the PTD if there is inadequate or no, evidence to demonstrate that the outlay was a legitimate cost of the PTD.
· The trustee must stop collecting contributions from the debtor, and cease to realise assets, if the trustee does not expect the PTD to realise a dividend to creditors.  This direction may be issued if the trustee has declared there will be 0p/£ dividend to creditors and the trustee has been paid for their work done and for future closure action, as estimated on Form 3 and/or Form 4.

· The trustee is directed to end the PTD early and seek their discharge as trustee, if the PTD is not expected to realise a dividend to creditors.  Issue of this direction will be subject to a number of conditions, including insurance that the trustee has received appropriate remuneration for their work and there is minimal risk that future funds will become available that could be paid to creditors.  See Section 8 regarding discharge of the debtor.
7.4 Sheriff’s Directions 
There is also a general right for any interested person to apply to the sheriff at any time for a direction of the court in respect of, or in relation to, the administration of a PTD.  “Interested person” means some person who has an interest in the administration of the PTD, for example, the debtor’s partner. 
7.5 Reports and Offences 
The supervisory function of the Accountant in relation to PTDs inserted in subsection (1) of section 1A of the 1985 Act extends the powers contained in subsections (2) and (3) of that section to trustees under PTDs. 

Trustees have a statutory duty to complete and submit the PTD Forms recorded at Section 10 and pay to the Accountant the PTD Supervision Fee.  The Accountant will inform a trustee if they are late in submitting a Form, or have not paid the PTD Supervision Fee.  

If it appears to the Accountant that a trustee under a PTD has failed without reasonable excuse to perform a duty under the 1985 Act or any other provision, she may report the matter to the sheriff. The sheriff may call a hearing and remove the trustee from office or censure them or make any other order as appropriate. 

If the Accountant has reasonable grounds to suspect that the trustee under a PTD has committed an offence she may report the matter to the Procurator Fiscal. 
8. Debtor’s Discharge 
8.1 Discharge is Conditional 
Discharge of the debtor is not automatic.  Regulation 19 of the 2008 Regulations allows the trustee to issue a letter of discharge to the debtor if they are satisfied that, to the best of their knowledge, the debtor has met their obligations under the PTD.  
A PTD is a voluntary arrangement and a debtor is expected to comply with the terms of that arrangement, to provide information about assets and liabilities, income and expenditure, to cooperate in the realisation of their estate and to pay contributions.  A debtor who unreasonably fails to comply has not kept to the agreement and should not have the benefit of imposing that agreement on creditors.  A debtor is not considered to have failed to meet their obligations if they refuse to consent to the sale of the dwellinghouse which is excluded from a trust deed in accordance with section 5(4A)(b) of the 1985 Act or refuse to give a relevant consent in terms of section 40(1)(a) of the 1985 Act.
It would not be appropriate to refuse to discharge a debtor because of circumstances beyond their control, such as a change of circumstances which prevents them from continuing to pay contributions, or if an asset realises an  amount less than originally estimated by the trustee on Form 3.  
The trustee is entitled to charge a reasonable fee for a letter of discharge which is chargeable against the debtor’s estate.  A reasonable fee means a fee which the insolvency practitioner would normally charge for the issue of a letter or a fee equivalent to the AiB fee for a certificate of discharge under bankruptcy. 

8.2 Date of Discharge 
If the trustee is satisfied that the debtor has made a full and fair surrender of their estate as proposed in their PTD a letter of discharge should be issued in Form 5 in the 2008 Regulations.  The trustee should complete Form 5 to show that the debtor is discharged on the date on which the debtor has completed his obligations.  This will normally be the date on which the last contribution is paid or the last part of their estate is realised, whichever is later. 

A copy of the letter of discharge should be sent to AiB who will record the date of discharge as stated in Form 5 on the Register of Insolvencies. 

8.3 Reversion 
If – 

• 
the debtor is discharged and the final distribution made 

• 
the trustee is satisfied that all known creditors who were entitled to claim have submitted a valid claim, or following an appropriate reminder have declined to submit a claim


and 

• 
funds remain in the estate after the full payment of remuneration and claims 

The remaining funds should revert to the debtor. 

8.4 Effect Of Discharge 
On discharge from the PTD, the debtor will be discharged from any outstanding debts and obligations for which they were liable at the date that they granted the trust deed.  There are some important exceptions to this rule.  A PTD does not discharge a debtor from the following kinds of debt – 

• 
fines, penalties, compensation and forfeiture orders imposed by any court 

• 
any liability due to fraud 

• 
student loans,  

For guidance re the treatment of student loans in bankruptcy, please see section 6.26 of the Full Notes for Guidance at :

www.aib.gov.uk/guidance/DAS/nfgpostapril/notesforguidancepart1to7n
• 
money owed to someone who holds a security on their property, such as a mortgage or secured loan, including a security held where the secured creditors have consented in terms of regulation 5A (c) of the 2008 Regulations
· does not affect the rights of secured creditors

• 
any liability arising after the date on which the trust deed was granted

8.5 Refusal of Discharge 
If the trustee considers that a letter of discharge is not appropriate, they must inform the debtor in writing and state the reasons why they do not consider discharge appropriate.  A copy of this letter should be sent to AiB.  The debtor has a right of appeal to the Sheriff under regulation 23(2)(a) of the 2008 Regulations. 

If the trustee refuses to discharge the debtor, the debtor is not discharged from their debts and creditors are not bound by the PTD. 

The trustee may still seek his own discharge from the creditors even if they refuse to discharge the debtor.  It is good practice for the trustee to notify the creditors that they refused to discharge the debtor. 

9. Trustee’s discharge 
9.1 Discharge by Creditors 
The trustee is required to seek their discharge from creditors within 28 days of the final distribution under the PTD.  The trustee applies to the creditors using Form 6 in the 2008 Regulations.  The final distribution date is considered to be date the estate is no longer under the control of the trustee, which may be the date any unclaimed funds are consigned to AiB (see section 9.7).  
The trustee’s discharge depends on the consent of a majority in value of creditors within 14 days of the issue of Form 6. 

9.2 Deemed Consent 
Any creditor who does not respond to the Form 6 within 14 days from the date it is issued is deemed to consent to the trustee’s discharge. 

9.3 Effect of Discharge 
The discharge of the trustee releases them from any liability to the creditors in respect of any act or omission in exercising the functions conferred on them by the 1985 Act and the 2008 Regulations, except for a liability arising from fraud.  The effect of discharge extends to any previous trustee of the PTD unless there is a contrary ruling to the contrary from the Sheriff. 

9.4 Right of Appeal 
If the creditors refuse to discharge the trustee, the trustee has a right of appeal to the Sheriff under regulation 23(2)(b) of the 2008 Regulations. 

9.5 Notice to AiB 
Immediately after the discharge of the trustee, the trustee will send a statement to AiB in Form 7 in the 2008 Regulations and AiB will record this in the Register of Insolvencies. 

9.6 Creditor’s Application 
If a non-acceding creditor or a non-notified creditor believes that the way the trustee has collected and distributed the debtor’s estate is unfair, they can apply to the Sheriff on the grounds that it is unduly prejudicial.  See regulations 13 and 14 in the 2008 Regulations. 

If the Sheriff grants the creditor’s application, AiB will record the order in the Register of Insolvencies and the trustee will be liable to that creditor. 

9.7 Payment to creditors and consignation of Funds
It is expected that the trustee will make all efforts to ensure that monies are accepted by the creditors before consigning funds.  There is no statutory requirement for the trustee to obtain a Form of Receipt back from a creditor prior to payment of a dividend.  Funds should not be consigned for this reason if the trustee has a creditor’s details from their Claim form and a dividend payment can be sent to the creditor’s last known address.

Once the trustee has obtained their discharge any unclaimed dividend will fall to be consigned with the Accountant under Section 53(8) of the 1985 Act.  

 A style of consignation receipt is shown at Appendix F to the principal Notes for Guidance. 
A certified list of the dividends being consigned should be sent with a cheque made payable to the ‘Accountant in Bankruptcy’.  In either case, a fee will be payable to the Accountant for each consignation lodged with her.  This fee will be deducted from the consigned dividend unless otherwise notified.  The relevant fee can be found in the Bankruptcy Fees (Scotland) Regulations 1993, as amended.  
10. Statutory Forms

10.1 Form 1 – Notice in Edinburgh Gazette by trustee under a Trust Deed for the benefit of Creditors

As soon as practical after the debtor has granted the trust deed, the trustee must publish a notice in the Edinburgh Gazette using Form 1 in the 2008 Regulations.  There is not a requirement for the Form 1 to be sent to AiB.
10.2 Form 2 – Statement of Claim by Creditor in Trust Deed
Creditors should submit claims on Form 2 in the 2008 Regulations.  The trustee should encourage known creditors to claim and where necessary issue a reminder in respect of outstanding claims.  However, it is the creditor’s responsibility to submit a claim.  There is not a requirement for a Form 2 to be sent to AiB.
10.3 Form 3 – Trustee’s Statement of Anticipated Realisations from a Protected Trust Deed

The Form 3 provides an estimate of the expected realisations of the PTD.  The Form 3 is a formal declaration by the trustee and therefore, Form 3 must be signed and dated by the trustee.  The Form must be completed with the following information
· 
the name and address of the debtor 
· the date the trust deed was signed by the debtor
· trustees name, company name and address

· the anticipated date the trust deed will be completed
· the estimated figures for realisation  
The Form 3 table should be completed as follows:
A Number of Contributions - the expected number of contributions, if any, during the relevant period should be entered in the Estimate column. 

B Value of Contributions – the expected value of the contribution agreed to be made by the debtor should be entered in the Estimate column. 

C Total Realisation from Contributions - the number of contributions multiplied by the value of contributions (A x B) should be entered in the Estimate column.
D Total Realisations from Assets - the total expected value of any realisation from assets, if any, eg equity from property, insurance policies should be entered in the Estimate column.

E Gross Realisations – the total expected realisation from contributions added to the total expected realisation of assets (C + D) should be entered in the Estimate column.
F Cost of all expenses connected with the administration of the estate, including remuneration –the total expected fees and outlays should be entered in the Estimate column.  The trustee must make all effort to ensure the estimate of their remuneration reflects the amount of time they expect to spend during the full administration period of the PTD.   
G Net Realisation – the difference when the cost of all expenses including remuneration is taken from gross realisations (E – F) should be entered in the Estimate column.
H Debt due to ordinary creditors - the amount due to creditors, as known by the trustee at the date of signing, should be entered in the estimated column. 
J Dividend to ordinary creditors – the dividend is calculated by dividing the net realisation by the debt due to ordinary creditors (G/H) and entered in the Estimate column.
An example of a completed Form 3 can be found at Annex F.  
The Form 3 will be rejected if the appropriate sections are not completed and if the form is not signed by the trustee.

10.4  Form 4 – Trustee’s Statement of Status of a Protected Trust Deed
A Form 4 is an annual report by the trustee which details the progress of a PTD.  This is a statutory form which must be submitted to AiB on the anniversary of the date the PTD was granted.  

In order to assure the Accountant that the trustee is aware of the progress of the PTD, the Form 4 must be signed and dated by the trustee and should be accompanied by a signed Receipts and Payments for the relevant period.  The Receipts and Payments can be signed on behalf of the trustee by an authorised member of staff. 

A Form 4 should include the following information:

· debtors name and address
· trustee’s name, company name and address
· anticipated end date of the PTD
· delete as appropriate to show the statement that applies to the current status of the PTD  
“I state that the estimated dividend is the same as the estimate made in the previous statement dated DD/MM/YY (date of last statement) 
or 

“I state that the estimated dividend is now: X.Xp/£ and has varied from the estimate made in the previous statement for the following reason(s)” 

· If the dividend has stayed the same then the date of the previous Form 
3 or Form 4 should be entered
· The table should not be completed if the dividend remains unchanged
· If the dividend has changed for any reason, the revised dividend figure 
should be stated along with a detailed explanation for the change e.g 
· “The dividend to creditors has decreased due to an unexpected
decrease in the value of assets of £xx.xx to be realised.”

· “ The debtors circumstances have changed significantly since the PTD 
was signed therefore X hours of additional time with the debtor were 
required to revise earnings information and contributions.”. 
· if the dividend has changed for any reason the table should be 
completed 
· trustee’s signature
· date signed by the trustee.
The Form 4 table should be completed as follows:
A Number of contributions - the number of contributions that have been made by the debtor to date should be entered in the 1st column and the number of contributions that are estimated to be made during the remainder of the PTD should be entered in the 2nd column.  A sum total of the ingathered and anticipated figures should be entered in the 3rd column.

B Value of contributions – the value of each contribution that has been made to date should be entered in the 1st column and the value of each further contribution that is expected to be made should be entered in the 2nd column.  The average value of each contribution should then be entered in the total column.

C Total realisations from contributions – the total realisations from contributions can be calculated by multiplying the number of contributions by the value of contributions (A x B).  The total realisations from contributions that have been ingathered to date should be entered in the 1st column and the total realisations from contributions that are anticipated to be ingathered during the remainder of the PTD should be entered in the 2nd column.  A sum total of the 2 figures should be entered in the 3rd column.

D Total realisations from assets – the total realisations from assets should exclude the value of any security and should include any bank interest that has been incurred.  Any assets that have been realised to date should be entered in the 1st column, any realisations from assets that are expected during the remainder of the PTD should be entered in the 2nd column and a sum total of the ingathered and anticipated figures should be entered in the 3rd column.

E Gross Realisations – the gross realisations can be calculated by adding the total realisations from contributions to the total realisations from assets (C + D).  The gross realisations that have been ingathered to date should be entered in the 1st column and the gross realisations that are expected during the remainder of the PTD should be entered in the 2nd column.  A sum total of the ingathered and anticipated figures should then be entered in the 3rd column.

F Cost of administration and outlays – the cost of administration and outlays that have been incurred to date should be entered in the 1st column and the cost of administration and outlays that are expected during the remainder of the PTD should be entered in the 2nd column. A sum total of the ingathered and anticipated figures should be entered in the 3rd column.  Should the dividend to creditors change as a result of a change in the administration and outlays, a detailed breakdown of these fees should be provided in the 
statement section above the table e.g  

* I state that the estimated dividend is now: 7p/£ and has varied from the 
estimate made in the previous statement for the following reason(s):

“The dividend to creditors has decreased due to an increase in the 
trustee’s remuneration costs. The debtor’s circumstances have changed 
since the PTD was signed, Mr Smith is now working part time hours and 
as a result failed to make a contribution for two consecutive months.  
Additional time and correspondence was required in order to re-assess 
and resume regular contributions to the PTD. The trustee’s remuneration has increased by £xx.xx to £xx.xx.”

G Net realisations – the net realisations can be calculated by deducting the cost of administration and outlays from the gross realisations figure (E – F).  The net realisations that have been ingathered to date should be entered in the 1st column and the net realisations that are expected to be ingathered during the remainder of the PTD should be entered in the 2nd column.  A sum total of the ingathered and anticipated figures should be entered in the 3rd column.

H Debt due to ordinary creditors – the total sum of debt due to ordinary creditors should be entered in the total column to two decimal places.

I Dividend to creditors – the dividend to ordinary creditors can be calculated by dividing the net realisations by the debt due to ordinary creditors (G/H).  This figure should be entered in the total column to two decimal places.

An example of a completed form can be found at Annex G.

A Form 4 will be returned for the following reasons:

· Form 4 not signed by the trustee
· Form 4 incomplete
· the trust deed has not been entered on the Register of Insolvencies as protected
· No Receipts and Payments attached
· Receipts and payments not signed
· Form 4 is submitted prior to the due date

10.5
Form 5 – Letter of Discharge of Debtor
A Form 5 is a document granting the debtor their discharge from their PTD.
A Form 5 should be submitted when the trustee deems that the debtor has fulfilled the obligations of their PTD.

The information contained on the Form 5 should include:- 
· debtors name, address and postcode
· statement regarding conveyance of estate
· trustee name, Company name, address and postcode
· statement certifying the debtor has been discharged from their PTD

· date of discharge 
· signed and dated by the trustee.

A Form 5 can be submitted prior to the submission of a Form 7 and Receipts and Payments(showing a zero balance) for the relevant period.

If the Form 5 is submitted prior to the Form 7 and Receipts and Payments a letter will be issued confirming receipt of the Form 5 and requesting the Form 7 to be submitted.

The date of discharge will be registered in the Register of Insolvencies.

Any incomplete Form 5 will be returned to the trustee for the following reasons:-

· not signed by trustee
· debtor discharge date not entered
10.6 Form 6 – Application to Creditors for Discharge of the trustee of a Protected Trust Deed

The trustee is required to seek their discharge from creditors within 28 days of the final distribution under the PTD.  The trustee applies to the creditors in Form 6 in the 2008 Regulations.  There is not a requirement for the Form 6 to be sent to AiB.

10.7 Form 7- Trustee’s Statement of Realisations and Distribution of Estate under a Protected Trust Deed
A Form 7 is a document granting the trustee their discharge from a PTD.
A Form 7 should be submitted when the creditors have agreed to the trustee’s request to be discharged from a PTD (see Form 6).
In order to assure the Accountant that the trustee is aware of the final outcome of the PTD, the Form 7 must be signed and dated by the trustee.
The information contained on the Form 7 should include:-
· debtors name, address and postcode
· statement regarding conveyance of estate
· trustee name, company name, address and postcode
· the date the creditors consented to the trustee discharge should be 
inserted
· the table should be fully completed from the information on the 
Receipts and Payments
· delete as appropriate to show the statement that applies to the 
current status of the PTD 

· signed and dated by the trustee.

The Form 7 table should be completed as follows: 
A Number of Contributions - this should be the number of contributions made (if any) during the relevant period. This information should be entered under the Total column.

B Value of Contributions - under the Total column this should record the amount of contribution agreed to be made by the debtor.  If the contributions have varied the average amount should be entered in the Total column, in the Specify Details column the number and amount of contributions should be entered e.g. 4 x £100 and 6 x £50 in specify details, in total column £70 would be entered as average of contributions paid.

C Total Realisation from Contributions - in the Total column this should be the Number of contributions multiplied by the Value of contributions (A x B)

D Total Realisations from Assets - if applicable, in the specify details column the type of asset realised e.g. bank interest should be entered, in the total column the amount realised should be entered e.g. £2.37

E Gross Realisations - in the total column this should be the amount of total realisation from contributions added to the total realisation of assets. (C + D)

F Cost of all expenses connected with the administration of the estate, including remuneration - in the specify details column this can include a brief description of the expenses e.g.Bordereau etc.  In the total column this should show a total of all expenses and fees and should correspond with the Receipts and Payments.

G Net Realisation - in the total column this should show the difference when the cost of all expenses including remuneration is taken from gross realisations (E – F).

H Debt due to ordinary creditors - in the total column the amount due to creditors should be entered.

J Dividend to ordinary creditors - in the total column this should be the amount when the net realisation is divided by the debt due to ordinary creditors (G/H)

Additional documents may be required when a Form 7 is submitted.  These are detailed below.
If PTD fails and the debtor is NOT being discharged a signed Receipts and Payments, showing a zero or negative balance for the relevant period.  A copy of the letter addressed to the debtor advising that the above course of action is being taken together with details of their right to appeal to a Sheriff.  If the debtor cannot be contacted, a letter should be sent to the debtors last known address.
If the PTD ends and the debtor have been discharged, a Form 5 (see 10.5) and a signed Receipts and Payments for the relevant period showing a zero balance.
When all relevant information has been received the information provided on the form will be will be entered on the Register of Insolvencies together with the date of discharge of the trustee and the debtor, where appropriate.

A letter will be sent to the trustee confirming this action has been taken.  If the Form 7 is received prior to the second anniversary of the trust deed AiB will issue an invoice for any outstanding supervision fee. 
A Form 7 will be returned for the following reasons:
· 
the form is not signed by the trustee
· 
the table is not completed

· 
the Receipts and Payments are not signed

· 
the Receipts and Payments does not match Form 7 table data
· 
any additional required documents are not attached

· 
the trustee discharge date has not been entered

Annex A

Form of Statement for Purpose of Regulation 6

Protected Trust Deeds (Scotland) Regulations 2008 (as amended)
This statement or similar must be completed by the insolvency practitioner and the debtor before a protected trust deed is granted.

We, the undersigned, state that 

1. On _______ (insert date)

	
	Name of insolvency practitioner

	
	Business address

	
	

	
	

	
	Postcode


Advised

	
	Name of debtor

	
	Address

	
	

	
	

	
	Postcode


That granting a protected trust deed may result in –

· sequestration (bankruptcy) 

· refusal of credit, either before or after the date of the debtor’s discharge

· sale of the debtor’s home and any other property, unless the dwellinghouse has been excluded under section 5(4A)(b)(ii) of the 1985 Act 

· the debtor having to move home, unless the dwellinghouse has been excluded under section 5(4A)(b)(ii) of the 1985 Act     
· the debtor being required to make payments out of their income 

· damage to the debtor’s business interests

· damage to the debtor’s employment prospects

· publication of the protected trust deed in the Edinburgh Gazette and the Register of Insolvencies

and 

2. That the debtor received a copy of the Scottish Government’s Debt Advice and Information Package.

Signed 

 (insolvency practitioner)

Signed 

 (debtor)

Date 


Annex B
Form of Statement for Purpose of Regulation 8
Protected Trust Deeds (Scotland) Regulations 2008 (as amended)
This statement or similar must be sent to all known creditors, other than a secured creditor who has consented in terms of Regulation  5A(c) of the 2008 Regulations, within 7 days of the publication of the notice of the protected trust deed in the Edinburgh Gazette.

1. A trust deed was granted by

	
	Name of debtor

	
	Address

	
	

	
	

	
	Postcode


on ______  (insert date) conveying *his/her estate to

	
	Name of trustee

	
	Business address

	
	

	
	

	
	Postcode


as trustee for the benefit of *his/her creditors generally.

*delete as appropriate

2. List of the debtor’s assets

State whether the assets are conveyed to the trustee, whether valuation is based on an estimate, and the value of any security.  Where the dwellinghouse has been excluded the valuation must not be based on an estimate.  
3. List of the debtor’s liabilities

State whether the value of the liability and the identity of the creditor has been confirmed.
4.  List of the debtor’s income

State the debtor’s income as at the date of granting the trust deed. Note any income which is not included in the trust deed.
5. List of the debtor’s expenditure

State the debtor’s expenditure as at the date of granting the trust deed. List all items agreed as necessary expenditure and allow a proportion of excess income as “miscellaneous allowed expenditure in accordance with AiB guidance.”
6. Contributions

State the number and value of contributions expected

7. EC Regulation

State whether Council Regulation (EC) No. 1346/2000 of 29th May 2000 on insolvency proceedings applies and if it applies the address of the centre of main interests and all establishments of the granter of the trust deed, whether the protected trust deed is considered to be main or territorial proceedings, and the location and nature of any other insolvency proceedings 

8. The prospect of a dividend

State whether there is likely to be a dividend to creditors and the anticipated value of that dividend.  Where applicable, the effect of any exclusion of the dwellinghouse may have on the dividend they may receive.
9. Details of previous protected trust deeds

State details of any PTD under which, in the preceding 6 months, the debtor has been discharged in terms of regulation 19(1) or refused discharge in terms of regulation 19(5) of the 2008 Regulations.
10. The rights of creditors

On request the trustee will provide a copy of any of the following documents – 

(1) Any valuation held by the trustee which has been made by a third party and which relates to an asset of the debtor.

(2) Any statement showing the amount due by the debtor under a security, and

(3) Any document showing the present income of the debtor.

11. Conditions which require to be fulfilled before the trust deed will become a protected trust deed

This trust deed will become a protected trust deed if, within a period of 5 weeks beginning with the date of publication of the Edinburgh Gazette Notice copied with this statement, the trustee has not received objections from either- 
(a) A majority in number of creditors, or

(b) One third or greater in value of creditors.

The trust deed will become protected from the date it is registered by the Accountant in Bankruptcy in the Register of Insolvencies. 

12. The consequences of this trust deed becoming a protected trust deed 
Where a trust deed becomes a protected trust deed – 
(1) A creditor who objected to the trust deed has no higher right to recover their debt than a creditor who acceded to the trust deed. 

(2) In some circumstances a creditor may be able to petition for bankruptcy (sequestration) if the provision for distribution of the estate is unduly prejudicial to a creditor and the court considers that to do so would be in the best interests of the creditors. 
(3) A secured creditor who has consented to be excluded from a trust deed in terms of regulation 5A(c) of the 2008 Regulations and the trust deed becomes protected, that creditor is not entitled to

(a) to make a claim under the protected trust deed in respect of any of the debt in respect of which the security is held; 

(b) to do diligence against the assets conveyed to the trustee under the protected trust deed; nor 

(c) to petition for the sequestration of the debtor during the subsistence of the protected trust deed.
(4) Any diligences by arrestment (except an arrestment of the debtor’s earnings) or attachment which was executed in the period of 60 days before the date on which the trust deed was granted will be ranked as if they had been executed on the same date.
(5) If the trustee is satisfied that the debtor has met their obligations under the protected trust deed, they may issue a certificate of discharge.  A debtor is not considered to have failed to meet their obligations if they refuse to consent to the sale of the dwellinghouse which is excluded from a trust deed in accordance with section 5(4A)(b)(ii) of the 1985 Act or refuse to give a relevant consent in terms of section 40(1)(a) of the 1985 Act.
On discharge from the trust deed, the debtor will be discharged from any outstanding debts which were due at the date they granted the trust deed, nor will it affect the rights of secured creditors.  There are some important exceptions to this rule.  A trust deed does not discharge a debtor from the following kinds of debt – 

· Fines, penalties, compensation and forfeiture orders imposed by any 
court
· Any liability due to fraud

· Student Loans

· Money owed to someone who holds a security on their property, such as a mortgage or secured loan.
(6) If the trustee decides not to grant the debtor’s discharge, the debtor is accordingly not discharged from their debts and obligation and creditors are no longer treated as acceding to the trust deed.

Signed 

 (insolvency practitioner)

Date 


Annex C
Documents to be retained by Trustee

Protected Trust Deeds (Scotland) Regulations 2008, Schedule 2
1.  
The trust deed.

2.  
The statement (signed by the trustee and the debtor) referred to in regulation 6.

3.  
The notice referred to in regulation 7.

4.  
The statement of the debtor’s affairs referred to in regulation 8(c).

5.  
Copies of any statements of objection or accession received from creditors. 

6.  
A copy of the statement of anticipated realisations referred to in regulation 10(1)(f) 

7.  
A copy of any statement of status referred to in regulation 17(3)

8. 
Any adjudication on claims by creditors.

9.  
Any scheme of division amongst creditors.

10.  
Any circular sent to creditors with accounts.

11.  
Form of the debtor’s discharge from the trust deed.

12.  
Any form sent to creditors requesting the trustee’s discharge.

13.  
A copy of the statement of realisations referred to in regulation 21(b)

14.
Any other document relating to the administration of the trust deed which the Accountant notifies to the trustee under regulation 16(b) as being a document which the trustee possesses and the Accountant considers that the trustee should retain.

Annex D
Information on the Register of Insolvencies
Act of Sederunt (Sheriff Court Bankruptcy Rules) 2008, Rule 9(4)
The Register of Insolvencies maintained by the Accountant in Bankruptcy under section 1A(1)(b) of the Act of 1985 shall contain the following information –

Protected trust deeds for creditors 

· Name and address of granter of trust deed 

· Address of the centre of main interests and all establishments, within the meaning of the Council Regulation (EC) No. 1346/2000, of the granter of the trust deed, unless the granter of the trust deed is an undertaking as described in Article 1(2) of the said Council Regulation 

· Whether the protected trust deed is considered to be main or territorial proceedings within the meaning of the said Council Regulation 

· The location and nature of any other insolvency proceedings 

· Name and address of trustee under deed 

· Date (or dates) of execution of deed 

· Date on which copy deed and certificate of accession was registered 

· Date of registration of statement indicating how the estate was realised and distributed and certificate to the effect that the distribution was in accordance with the trust deed 

· Date of trustee’s discharge 

· Date of registration of copy of order of court that non-acceding creditor is not bound by trustee’s discharge 

Annex E
Form of Appeal
Act of Sederunt (Sheriff Court Bankruptcy Rules) 2008, Rule 7(1) 
(Form 6)
Form of note of appeal to sheriff under the Bankruptcy (Scotland) Act 1985

SHERIFFDOM OF ___________ AT __________

 Court Reference No. ________

NOTE OF APPEAL 

under 

(insert provision under which appeal is made) 
by (insert name and designation of appellant) 

In the protected trust deed of 

(insert full name and address of debtor) 

The appellant appeals to the sheriff on the following grounds: 

[State grounds on which appeal is made] 

The appellant craves the court: 

[State here orders sought in respect of appeal] 

Date (insert date of appeal) 

Signed 

(Signature of appellant) 
*or Solicitor for Appellant 

(insert designation and address) 

Annex F 
Example Form 3

FORM 3
Regulation 10(1)(f)

TRUSTEE’S STATEMENT OF ANTICIPATED REALISATIONS FROM A PROTECTED TRUST DEED

Bankruptcy (Scotland) Act 1985, Schedule 5

Statement

A trust deed was granted by

	A N Other
	Insert debtor’s name

	123 High Street
	Insert debtor’s address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA12 3BB
	postcode


on 01/04/2009 (insert date) conveying *his/her estate to 

	me, John Smith
	Insert insolvency practitioner’s name

	AAA Debt Management Ltd
	Insert business address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA66 7DD
	postcode


as trustee for the benefit of *his/her creditors generally.

I anticipate that this trust deed will be complete by 01/04/2012 (date).

I estimate the following realisations for the benefit of those creditors:

	
	
	Estimate
	

	A
	Number of contributions
	36
	

	B
	Value of contributions 
	200
	

	C
	Total realisations from contributions 
	7200
	A × B (see note 3)

	D
	Total realisations from assets (see note 4)
	3000
	

	E
	Gross realisations 
	10200
	C + D

	F
	Cost of administration and outlays
	4000
	

	G
	Net realisations
	6200
	E - F

	H
	Debt due to ordinary creditors
	20000
	

	I
	Dividend to ordinary creditors
	31p/£
	G ÷ H


Statement

I state that–

The necessary majority of the creditors have acceded or have been treated as having acceded to the protection of the trust deed.

I enclose–

· a certified copy of the trust deed 

· a copy of the Edinburgh Gazette notice advertising the trust deed

· a copy of the joint statement required by regulation 6 of the Protected Trust Deed (Scotland) Regulations 2008

Application

I apply for the registration of the trust deed in the Register of Insolvencies.

Signed
___John Smith__________ (trustee)

Date
20/05/2009
* delete as appropriate

Notes

1.
This form must be sent to the Accountant in Bankruptcy immediately after the expiry of the five week period following the publication of a notice of the trust deed in the Edinburgh Gazette.

2.
The trust deed will become protected from the date of registration in the Register of Insolvencies.

3.
The total anticipated realisation from contributions should take account of any variation in the level of contribution agreed with the debtor.

4.
Total realisations from assets should exclude the value of any security.

Annex G
Example Form 4

FORM 4
Regulation 17(3)

TRUSTEE’S STATEMENT OF STATUS OF A PROTECTED TRUST DEED

Bankruptcy (Scotland) Act 1985, Schedule 5

Statement

A trust deed was granted by

	A N Other
	Insert debtor’s name

	123 High Street
	Insert debtor’s address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA12 3BB
	postcode


on _01/04/2009_______ (insert date) conveying  *his/her estate to

	me, John Smith
	Insert insolvency practitioner’s name

	AAA Debt Management Ltd
	Insert business address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA66 7DD
	postcode


as trustee for the benefit of *his/her creditors generally.

I anticipate that this trust deed will be complete by 01/04/12 (date).

I state that the estimated dividend is the same as the estimate made in the previous statement dated ________ (date of last statement)

* I state that the estimated dividend is now: 16p/£ and has varied from the estimate made in the previous statement for the following reason(s):

“The dividend to creditors has decreased due to an increase in remuneration costs and a decrease in the value of assets to be realised. The debtors circumstances have changed significantly since the Trust Deed was signed therefore additional time with the debtor was required to revise earnings information and contributions. Also the debtors vehicle has been re-valued at a significantly lower amount than was previously estimated”.

* delete as appropriate
*I have revised my estimate of realisations for the benefit of those creditors as follows:

	
	
	ingathered
	anticipated
	total
	

	A
	Number of contributions
	12
	24
	36
	

	B
	Value of contributions
	150
	150
	150
	

	C
	Total realisations from contributions
	1800
	3600
	5400
	A × B (see note 3)

	D
	Total realisations from assets (see note 4)
	1000
	0
	1000
	

	E
	Gross realisations 
	2800
	3600
	6400
	C + D

	F
	Cost of administration and outlays
	1800
	2400
	4200
	

	G
	Net realisations
	1000
	1200
	2200
	E - F

	H
	Debt due to ordinary creditors
	
	
	13750
	

	I
	Dividend to ordinary creditors
	
	
	16
	G ÷ H


Signed 
     John Smith            _ (trustee)

Date
01/04/10
Notes

1.
This form must be sent to the Accountant in Bankruptcy immediately after the expiry of each one year period following the granting of the trust deed. 

2.
A revised estimate of realisations should only be completed if there is a variation from the previous estimate. 

3.
The total anticipated realisation from contributions should take account of any variation in the level of contribution agreed with the debtor.

4.
Total realisations from assets should exclude the value of any security.

Annex H
Example Form 5

FORM 5
Regulation 19(3)(a)

LETTER OF DISCHARGE OF DEBTOR

Bankruptcy (Scotland) Act 1985, Schedule 5

A trust deed was granted by

	B N Other
	Insert debtor’s name

	123 High Street
	Insert debtor’s address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA12 3BB
	postcode


on __01/04/2009__  conveying (to the extent specified in section 5(4A) of the Bankruptcy (Scotland) Act 1985) *his/her estate to 

	me, John Smith
	Insert insolvency practitioner’s name

	AAA Debt Management Ltd
	Insert business address

	     
	

	     
	

	Edinburgh
	Town

	Lothian     
	County

	AA66 7DD
	postcode


as trustee for the benefit of *his/her creditors generally.

A sufficient proportion of the creditors acceded or were treated as having acceded to the protection of the trust deed and it was recorded as a protected trust deed in the Register of Insolvencies on 22/05/2009 (insert date).

I certify that 

(1) to the best of my knowledge the debtor has met his/her obligations under the trust deed, and

(2 ) the debtor has been discharged from *his/her protected trust deed on 07/04/10 (insert date)

Signed
___John Smith___________ (trustee)

Date
08/04/10

* delete as appropriate

Notes

1.
A copy of this form shall be sent to the Accountant in Bankruptcy to record the discharge in the Register of Insolvencies.

2.
A letter of discharge is not appropriate where the trustee does not consider that the debtor has made a full and fair surrender of his/her estate.

3.
The debtor’s of discharge does not discharge the debtor from any liability arising after the date on which the trust deed was granted or any debt which would be excluded from a discharge under section 55(2) of the 1985 Act, nor does it affect the rights of secured creditors.

Annex I
Example Form 6

FORM 6
Regulation 21(1)

APPLICATION TO CREDITORS FOR DISCHARGE OF THE TRUSTEE OF A PROTECTED TRUST DEED

Bankruptcy (Scotland) Act 1985, Schedule 5

Statement

A trust deed was granted by

	A N Other
	Insert debtor’s name

	123 High Street
	Insert debtor’s address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA 123BB
	postcode


on 01/04/2009 (insert date) conveying  *his/her estate to 

	me, John Smith
	Insert insolvency practitioner’s name

	AAA Debt Management Ltd
	Insert business address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA66 7DD
	postcode


as trustee for the benefit of her creditors generally.

A sufficient proportion of the creditors acceded or were treated as having acceded to the protection of the trust deed and it was recorded as a protected trust deed in the Register of Insolvencies on 22/05/2009 (insert date).

Statement

The trustee states that

*The trustee deed has ceased to be operative for the following reason

The debtor has failed to cooperate and make contributions to the Trust Deed estate (specify reason)

*A final distribution of the debtor’s estate has been made to creditors

*to the best of the trustee’s knowledge the debtor has met his/her obligations under the trust deed.

A copy of the trustee’s statement of realisation and distribution of the debtor’s estate

*is attached.

*was sent to creditors on ________ (insert date)

Application

The trustee hereby applies to the creditors

For his/her discharge from office

Signed
___John Smith___________ (trustee)

Date
02/08/2010
Notes

1.
This form should be sent to all creditors who acceded or who are treated as having acceded to a protected trust deed.  The form should be sent to such creditors not more than 28 after the date on which the trustee makes the final distribution of the debtor’s estate.

2.
The trustee will be discharged office if a majority in value of creditors agree to the application.  A creditor who does not respond within 14 days is deemed to have agreed.

Annex J
Example FORM 7


FORM 7
Regulation 22(b)

TRUSTEE’S STATEMENT OF REALISATION AND DISTRIBUTION OF ESTATE UNDER A PROTECTED TRUST DEED

Bankruptcy (Scotland) Act 1985, Schedule 5

Statement

A trust deed was granted by

	A N Other
	Insert debtor’s name

	123 High Street
	Insert debtor’s address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA12 3DD
	postcode


on 01/02/2009 (insert date) conveying (to the extent specified in section 5(4A) of the Bankruptcy (Scotland) Act 1985) *his/her estate to 

	me, John Smith
	Insert insolvency practitioner’s name

	AAA Debt Management Ltd
	Insert business address

	     
	

	     
	

	Edinburgh
	Town

	Lothian
	County

	AA66 7DD
	postcode


as trustee for the benefit of *his/her creditors generally.

Averment

I confirm that 

1.
The creditors consented to my discharge as trustee on 17/08/2010 (date)

2.
The following is a true and accurate statement of my realisation and distribution of the debtor’s estate

	
	
	Specify details
	Total
	

	A
	Number of contributions
	     
	4
	

	B
	Value of contributions
	     
	£150
	

	C
	Total realisations from contributions 
	     
	£600
	A × B (see note 2)

	D
	Total realisations from assets (see note 3)
	Bank Interest
	£1.03
	

	E
	Gross realisations
	     
	£601.03
	C + D

	F
	Cost of all expenses connected with the administration of the estate, including remuneration
	Bordereau

Inhibition

Fees
	£1,225.77
	

	G
	Net realisation
	     
	£-624.74
	E - F

	H
	Debt due to ordinary creditors
	     
	£32,551     
	

	J
	Dividend to ordinary creditors
	     
	£0.00
	G ÷ H


4.
The dividend paid 

*is the same as the estimate made in the last statement dated       (date of last statement)

* has varied from the last statement for the following reason(s)

Debtor has not been making contributions

Signed 
_John Smith_____________ (trustee)

Date
24/08/2010
* delete as appropriate

Notes

1.
This form must be send to the Accountant in Bankruptcy immediately after the trustee has received his discharge from the creditors. 

2.
The total anticipated realisation from contributions should take account of any variation in the level of contribution agreed with the debtor.

3.
Total realisations from assets should exclude the value of any security.

Annex K
Form A1

Regulation 13

FORM A1 
Regulation 5A
Protected Trust Deeds (Scotland) Regulations 2008, regulation 5A

Consents required for exclusion of a secured creditor from a Protected Trust Deed

Part 1 (to be completed by debtor)

Insolvency Practitioner’s details

	
	Insert insolvency practitioner’s name

	
	Insert insolvency practitioner’s address

	
	

	
	

	
	Town

	
	County

	
	Postcode


Debtor’s dwellinghouse to be excluded in terms of section 5(4A)(b) of the Bankruptcy (Scotland) Act 1985

	
	Insert debtor’s name

	
	Address

	
	

	
	

	
	Town

	
	County

	
	Postcode


I, (insert debtor’s name) authorise (insert insolvency practitioner’s name) to act on my behalf with creditor(s) holding security over the above dwellinghouse in order to obtain the secured creditor’s consent to exclude the dwellinghouse from my draft trust deed attached.

Signature of debtor​​​​​​​​​​​​​​______________________________  Date​​​​​​​​​​​​___________

Part 2 (to be completed by secured creditor)

Creditor’s details

	
	Insert creditor’s name

	
	Insert creditor’s address

	
	

	
	

	
	Town

	
	County

	
	Postcode


Description of security

	Description
	
	

	Reference
	
	


Particulars of debt to be excluded

	Amount
	£
	

	Description
	
	

	Reference
	
	


I confirm that the above described debt is the whole debt in respect of which I hold security over the debtor’s dwellinghouse described in Part 1.

I agree not to claim under the trust deed for any of the debt in respect of which my security is held (“the excluded debt”).  

I understand that if the excluded debt is excluded from a trust deed granted by the debtor in terms of the draft trust deed attached:

   The terms of repayment of the excluded debt are not affected.


I will not vote in, or in respect of, the trust deed in relation to the excluded debt.  Nor will I receive a dividend under the trust deed in relation to the excluded debt.  But my voting and dividend rights in relation to a debt other than the excluded debt are not affected. 


If the trust deed achieves protected status, I am not entitled to–

(a)
make a claim under the trust deed in respect of any of the excluded debt;

(b)
do diligence against the assets covered by the trust deed; nor

(c)
during the subsistence of the protected trust deed, petition for the sequestration of the debtor. 


Any discharge of the debtor after the trust deed achieves protected status does not discharge the debtor in respect of the excluded debt.

My agreement applies to a trust deed entered into by the debtor in terms of the draft trust deed attached, provided the trust deed achieves protected status within 3 months of today’s date.

Signed __________________________________ 
(creditor in respect of excluded debt)

Date _____________________

� There is no requirement to send vouchers, invoices and bank statements separately if case files are being forwarded.  
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