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Debt Action Forum 
Minutes of Meeting 22 April 2009 

2.30pm, Stevenson House, Edinburgh 
 

Present:  
  Fergus Ewing MSP Minister for Community Safety 
  Gillian Thompson Accountant in Bankruptcy 
  George Way  Law Society of Scotland 
  Ann Condick  ICAS 
  Susan McPhee Citizens Advice Scotland 
  Yvonne Gallacher Money Advice Scotland 
  Lindsay Montgomery Scottish Legal Aid Board  
  Anne Feeney  Confederation of Scottish Local Authorities 
  Karen Titulaer British Bankers Association 
  Adrian Stalker Advocate 
  George Gretton The Scottish Law Commission 
  Paul D Brown Legal Service Agency 
  Frank Johnstone Finance and Leasing Association 
 
 
In Attendance: 
 
  Sharon Bell  Accountant in Bankruptcy 
  Linda Clark  Accountant in Bankruptcy  
  John St Clair  Scottish Government Legal Directorate   
     Constitutional and Civil Law Division 
  Colin Lancaster Scottish Legal Aid Board  
      
Apologies: 
  No apologies 
 
 
Welcome and Introductions 
 
1. All members were thanked for their attendance by the Minister. There 
were no apologies. 
 
Minutes and Action Points 
 
2. The minutes of the previous meeting were agreed by all attendees. 
 
3. An update of the Action Points was given.  
 
  
   
Legislative Options Paper 
 
4. This paper was introduced by George Gretton and he linked aspects of 
it with areas of the draft Interim Report which had also been produced for 
discussion. 
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5. Debate took place around the protection of the family home against 
creditors, either in full, or for part of the available equity. The rationale was 
that the debtor would be able to either stay in their existing property if it was 
safeguarded,  or buy another property with the amount of equity protected. 
 
6. One point of view stated was that the family home should be 
completely exempt from diligence apart from action taken by secured 
creditors. It was argued that there was no point protecting the home from one 
form of diligence, when others, for example land attachment, could still apply. 
 
7. It was acknowledged that protection of any degree may increase the 
cost of credit. 
 
8. The Forum was informed that research had been done comparing 
differences in bankruptcy laws, exemption of property and how long it took 
people to get back on their feet. This research showed that the number of 
people becoming self employed was significantly higher where there was 
protection of the home in bankruptcy. 
 
9. The research had further shown that the protection of property did not 
stop unsecured loans being made to the credit worthy, although it may have 
affected those of a higher risk. 
 
10. It was also noted that the protection that was proposed for the family 
home would not be valid against Council Tax or tradespeople who were owed 
money for work on the home, where their work had increased or maintained 
the value of the home. 
 
11. There was a suggestion that equity up to the value of the average 
house price in Scotland be safeguarded from unsecured creditors, however, 
there was another viewpoint stated that an average equity figure be used 
rather than average house price. 
 
12. Support was given to the idea of protecting the family members of the 
debtor who had nothing to do with the debt being run up, but were still made 
homeless. 
 
13. It was suggested that a cost/benefit analysis would be crucial before 
any decision was made, and that wherever the line was drawn, some parties  
would be upset. 
 
14. Some Forum members were not in favour of the proposal, where it was 
felt that debtors would be benefitting at the expense of the unsecured creditor, 
and could be left in a comfortable position, in a mortgage free house, whilst 
still owing a large sum of money. A debtor could put his money into his house, 
paying his mortgage, rather than his debts, knowing he would get to keep the 
house. It would be very easy to perceive this as wrong, with a bankrupt 
continuing to live in a big house whilst not paying their bills. 
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15. The issue of imbalance with the rest of the UK was raised, although 
this was answered with the hope that if this proposal went forward, this might 
be followed south of the border. 
 
16. The Forum was advised that the cost to the public purse of 
homelessness and rehousing should be taken into account when considering 
the proposal, and that although some may abuse such a system, this abuse 
must be balanced against the benefits. 
 
17. It was commented that this may cause economic harm in some cases, 
and that although the principle was understood, there are other options which 
should be considered. 
 
18. The question was asked as to whether the proposal could be 
safeguarded from abuse, as it could be seen how this could easily be done, 
for example with a debtor taking the money from the family home and leaving 
the family the proposal is meant to protect. 
 
19. The Forum was also reminded that moral sanctions for erroneous 
economic activity have changed over the last year. If banks should not fail 
because of such activity, should families lose their homes?  
 
20. A question was asked re the amount of equity bankrupts have in their 
homes at present. This figure would be of interest to the Forum. From this it 
may be established that a low figure would provide protection to the family 
home. A low figure would be more attractive to some Forum members. 
 
21. It was recognised that the paper requires a considerable amount of 
thought. It was accepted that around the DAF table, agreement would not be 
reached. It was further recognised that the proposal had far reaching 
consequences and all consequences must be considered before any action 
was taken. The proposal requires consultation, and it was confirmed by Gillian 
that no-one would have their names put to this without their agreement. All the 
Interim Report is required to say is that more work is required in regard to this 
issue. 
  
22. At present the AiB does not have information on levels of equity in the 
homes of those made bankrupt, but a review will be carried out in this area. 
Research has shown that there are few significant assets in trust deeds, and 
those who have used the LILA route in bankruptcy have no assets. It must be 
noted that this level of research is a big undertaking, and figures cannot be 
provided quickly. 
 
ACTION POINT 1: AIB to research levels of equity in bankruptcies and 
provide figures 
 
23. George Gretton agreed that an economic impact assessment would 
need to be carried out. He also accepted that this was a complicated issue 
which affected a lot of areas. 
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24. The Minister thanked George Gretton and John St Clair for their paper. 
He noted that opinion was clearly divided, and that considerably more 
information would be needed along with full consultation before any change 
such as this would be implemented. 
 
 
 
Draft Interim Report  
 
25. The Forum members went on to discuss the draft Interim Report. They 
were reminded that everything in the report had been discussed at Forum 
meetings, and nothing contained in the report should be a surprise. 
 
25. The Forum was advised that both the Finance and Leasing Association 
(FLA) and British Bankers Association (BBA) would have to be consulted with 
regard to the report before either of these bodies’ representatives could agree 
any aspect of the report. The Forum were also asked that the Report could be 
seen by relevant people within the BBA and FLA, rather than kept as strictly 
confidential to Forum members, which was agreed. 
 
26. Frank Johnstone on behalf of FLA stated that due to the deliberations 
of the Forum being on a confidential basis, the FLA had not been able to 
consult with its members.  Consequently the FLA could not agree the contents 
of the Interim Report and the Interim Report could not be taken to reflect the 
views of the FLA or its members. He stated that it was important that the 
Interim Report make this clear. He added that the FLA, and very probably the 
other creditor organisations wished a statement to this effect included in the 
Final Report. It was agreed that a draft statement would be prepared and 
emailed for his agreement. 
 
27. It was established that this consultation would take place before the 
next DAF meeting on 13 May, and that both representatives would report 
back then. 
 
28. The Forum members were reminded that this was the first draft of the 
Report, and that comments were sought from all prior to finalisation. They 
were further reminded that the Forum did not have to be unanimous in its 
decisions. It was not a group with a constitution, rather the report would reflect 
caveats and discussion that had taken place. It was also made clear that 
much more discussion was needed before the paper went into the public 
domain. 
 
29. It was also felt by the majority of Forum members that the wording of 
the Report was not correct: that rather than recommending, the report should 
highlight areas for consideration and set out issues that would be subject to 
further work. 
 
30.  One Forum member opined the report was not radical enough, and 
that it was uncontroversial, especially part 3. 
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31. A decision was made that the Forum does not have to support the 
Repossessions Group report due to the relationships between the groups, 
and it was agreed that the report would reflect this. 
 
32. It was also noted that the lending industry had not been able to 
comment on the Repossessions Group draft report, and issues with the 
wording had also been raised there.  
 
33. The  Forum members were advised that the deadline for publication of 
the Interim Report was not set in tablets of stone, but it was envisaged that 
this would be earlier rather than later. The Interim Report will inform the Final 
Report, and the Repossessions Sub-Group will also feed in.  
 
34. Discussion took place over definition of the family home, as this was 
not clear. It was agreed that this would be clarified in the report, but that it 
could be widened to include those resident in the home who were not close 
family members. The fact that they were habitually resident was of more 
importance than the actual relationship. 
 
35. It was also clarified that section 3 was referring to the family home only, 
not second homes. 
 
36. A link to the Legislative Options paper had not been included in the 
draft, as this paper had not been fully discussed, and Forum members 
opinions had not been recorded with regard to this. 
 
37. There was discussion over part 4 of the draft Report, with Ann Condick 
advising she had reservations about this whole area, and would like some 
space given to other options. She was clear that the area she represents does 
not support this. 
 
38. George Gretton advised that if the family home was protected in PTDs 
only, then creditors would not agree them, and would go for bankruptcy 
instead. 
 
39. It was pointed out by the Minister that there is inconsistency in the 
options for those in financial trouble anyway. At present people do go into 
DAS and repay their whole debt when PTDs allow some write off of debt. 
 
40. The area of preventing a creditor from stopping a Trust Deed from 
becoming protected was also discussed, with clarification sought. The Forum 
was advised that at present one particularly aggressive creditor can stop a 
reasonable trust deed. The proposal was made to prevent this. 
 
41. It was agreed that the draft report would be rewritten to remove the 
recommendations, rather having these proposed as areas for further 
consideration. The rewritten paper would also reflect the fact that some 
representatives had not yet been able to fully consult with their parent 
organisations.  This redrafted Report would be issued on 24 April. 
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ACTION POINT 2: AiB to redraft report and issue to all members on 24 
April. 
 
42. It was agreed that the BBA and FLA representatives would then send 
the paper out for a selected view and report back to the next meeting, but that 
a further version of the Interim Report would be drafted using comments from 
members other than the BBA and FLA representatives. It was requested that 
comments be with the AiB by 1 May at the latest to allow the report to be 
prepared in time for the next meeting. 
 
ACTION POINT 3: All Forum members to comment on draft Interim 
Report by 1 May. 
 
43. It was agreed that the Repossessions Sub-Group draft report could be 
circulated to Forum members. 
 
ACTION POINT 4: AiB to circulate draft Repossessions Sub-Group 
report. 
 
44. Papers had also been produced for this meeting by Anne Feeney and 
Lindsay Montgomery, however the Forum had no time to discuss these. It was 
decided that comments from Forum members be fed back to both these 
representatives.  
 
ACTION POINT 5: Forum members to comment on Access to Advice and 
Anne Feeney’s paper by 7 May 2009.   
   
 

Date of Next Meeting 13 May 2009 at Stevenson House 
 
Diane Dunn 
Debt Action Forum Secretariat 
27 April 2009 


	Date of Next Meeting 13 May 2009 at Stevenson House

