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abcd 
To Trustees 
 
By email only. 

                 Our Ref:  GP/OPC/PTDs 
                 Your Ref: 
                 Date:   8 August 2013 
 
 
                   

  
Dear Trustee 
 
Protected Trust Deeds (PTDs) 
 
1.  Statement of the debtor’s affairs 
 
2.  Date of debtor’s discharge. 
 
1.  Statement of the debtor’s affairs. 
 
The Accountant in Bankruptcy (the Accountant) has become aware of a number of trustees 
who are presenting trust deeds for protection, where the trustee has prepared and presented 
a debtor’s statement of affairs which is based on the joint:  assets; liabilities; income and 
expenditure, of the debtor and their partner. 
 
Regulation 8 (c) of The Protected Trust Deeds (Scotland) Regulations 2008, as amended (the 
Regs), clearly states that it is a statement of “the debtor’s affairs” which is to be prepared and 
“a list of the debtor’s assets and liabilities” and “income and expenditure” is to be presented to 
creditors.  
 
Sections 2.1 and  3.2 of the Accountant’s, PTD Notes for Guidance clearly state that a trust 
deed may only be granted for a single estate and creditors are to be provided with information 
about only the debtor’s estate.    
 
A trust deed may only have protected status if the conditions of regulations 4 to 10 of the 
Regs, are met.  I refer you to regulation 3 of the Regs.  By presenting a joint statement of 
affairs to creditors, the trustee has not complied with the conditions of regulation 8. 
 
Therefore, if the Accountant receives a trust deed, where the statement of affairs has been 
produced based on joint financial information; she cannot record the trust deed in the 
Register of Insolvencies (RoI) and give it protected status, as all the conditions for protection 
are not met.   
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If a trustee does not agree with a decision of the Accountant, not to register a trust deed in 
the RoI, the trustee may ask a sheriff to direct the Accountant to register the trust deed, in 
accordance with regulation 24(1) of the Regs. 
 
An alternative option will be for the trustee to prepare a new statement of the debtor’s affairs, 
based on the debtor’s individual financial circumstances only, and re-advertise the trust deed 
in the Edinburgh Gazette and then re-present the trust deed to the Accountant to register in 
the RoI (subject to any new creditor objections received). 
 
If it is the decision of a trustee to prepare a new statement of affairs and re-present the trust 
deed, the Accountant will not approve payment of any costs for completing this work and re-
advertising the trust deed in the Edinburgh Gazette, from funds in-gathered in the trust deed.  
If such costs are included in the trust deed accounts, the Accountant may audit the accounts 
and issue the trustee with a determination.  A trustee may appeal a determination by the 
Accountant to a sheriff, if they are unhappy with it, in accordance with regulation 23(1)(a) 
of the Regs.   
 
Please ensure that all future statements of the debtor’s affairs relate and refer only to the 
debtor’s personal financial situation and circumstances. 
 
2.  Date of debtor’s discharge 
 
The Accountant  has revised her policy with regards to the recording of the debtor’s date of 
discharge from their  PTD, in the RoI. 
 
The current Form 5, which you must send to both the Accountant and the debtor, has 
provision for the trustee to record the debtor’s date of discharge.  However, Regulation 19(4) 
of the Regs stipulates that the actual date of the debtor’s discharge is the date when the 
Accountant records the discharge in the RoI.   
 
Due to the inevitable time delay between submission of Form 5 and the Accountant recording 
the debtor’s discharge, the date of discharge recorded on Form 5 does not correspond to the 
date on which the Accountant records the discharge in the RoI.   
 
Therefore, to ensure compliance with the condition of Regulation 19(4) of the Regs, the 
Accountant will, on receipt of the Form 5, record the date the debtor is discharged from their 
PTD, as the date we have recorded the discharge in the RoI. 
 
We will write to you to inform you that the debtor’s discharge has been recorded in the RoI 
and the date it was recorded.  The responsibility will be on you, as trustee, to inform the 
debtor of the actual date of their discharge from their PTD. 
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It is acknowledged that the wording of the current Form 5 is misleading, as it suggests the 
date of discharge is the date the trustee has recorded on the Form 5.  In order to correct this 
anomaly, between the wording of Regulation 19(4) and Form 5, the Accountant is arranging 
for Form 5 to be amended, to remove the provision for the trustee to record a date of 
discharge .   
 
Amendment to Form 5 can only be done through a statutory amendment to the current 
Regulations.  It is our aim to amend the current Form 5 by the end of November 2013. 
 
In the meantime, between now and the introduction of the new amended Form 5, to ensure  
that the current Form 5 accurately reflects when the debtor will be discharged, it is AiB’s 
request that you do not now record a specific date on Form 5, where it states: 
 
“the debtor has been discharged from *his/her protected trust deed on _______ (insert date)” 
 
but instead, the following is recorded at this section: 
 
“the debtor has been discharged from his/her protected trust deed on - ‘the date their 
 discharge is recorded in the Register of Insolvencies’ 
 
This will provide the debtor with an accurate statement regarding when they can expect to be 
discharged from their PTD. 
 
 
You should ensure that you submit Form 5, and receive confirmation of the date of the 
debtor’s discharge from the Accountant, before you seek your discharge as trustee from 
creditors.  This is necessary  to remove the potential risk that the debtor’s date of discharge 
is recorded after you have been discharged as trustee. 
 
The Accountant will continue to process all Form 5s received without undue delay, so the 
time period between submission of the Form 5 and notification to you of the date of the 
debtor’s discharge, is kept to a minimum. 
 
 
 
I trust that this letter clearly explains the Accountant’s position regarding the debtor’s 
statement of affairs and the date of the debtor’s discharge that will be recorded in the RoI. 
If you have any questions regarding what is required from you, please let me know.    
 
The Accountant’s, PTD Notes for Guidance will be amended shortly to emphasis and record 
 this policy and process.   
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I would be grateful if you could bring the content of this letter to the attention of all members 
of your staff who are involved in the administration of your PTDs. 
 
  Yours faithfully 
 
 

Graeme Perry 
 
 
 
Graeme Perry 
Head of Compliance 
 
Cc:  ICAS, ACCA, IPA, ICAEW, UKIS      


