
 

 

 
Final 

Business and Regulatory Impact Assessment  
 

Title of Proposal  
The Bankruptcy Fees (Scotland) Regulations 2014 

 

Purpose and intended effect  
 

 Background 
 
Sections 69A and 72(1A) of the Bankruptcy (Scotland) Act 1985 allow for 
Scottish Ministers to prescribe the fees and outlays to be payable to the 
Accountant in Bankruptcy (“AiB”) in respect of the exercise of her statutory 
functions as described in the Act. 
 
The current fee structure is based on a method developed in the early 1990s, 
which has since stayed broadly the same, with the occasional additional fee 
added as a consequence of new statutory functions.  This was reflected in the 
introduction of the Bankruptcy Fees etc. (Scotland) Regulations 2012, which 
consolidated and updated the Bankruptcy Fees (Scotland) Regulations 1993 . 
 
The purpose of the Bankruptcy Fees (Scotland) Regulations 2014 is to 
stipulate the charges levied by the Accountant in Bankruptcy.  The Table of 
Fees in the Schedule to the Regulations is divided into 2 parts.  Part 1 lists the 
fees payable for the functions of the Accountant in Bankruptcy in respect of 
the functions carried out as interim and/or trustee in a bankruptcy.  Part 2 lists 
the fees payable for all other statutory functions of the Accountant.  
 
The fees are levied to recover part of the administration costs incurred by the 
Accountant in Bankruptcy in respect of the statutory duties undertaken by her.  
For cases where the Accountant in Bankruptcy is appointed as trustee, the 
fees are subsidised by the public purse as part of the overall AiB budget from 
the Scottish Government, in those cases where the realisation of the debtor’s 
estate does not hold sufficient funds.  Where the AiB is not appointed as 
trustee, the fees stated in Part 2 of the Schedule are paid to the AiB from the 
debtor’s estate whether there is any realisation or not.    
 
In recognition of the current economic climate and, in particular, the Scottish 
Government’s stated policy of providing cheap, effective and accessible debt 
relief for those on low incomes who need it most – the debtor application fee 
for the new ‘Minimal Asset Process’ (“MAP”) has been set at £90 while the 
debtor application fee for ‘full-administration’ bankruptcy remains at its 2012 
level of £200. In line with AiB’s policy to move further towards full cost 
recovery, it is essential that the fee structure accurately reflects the services 
provided and that the fees charged are both equitable and sustainable.   
 
To achieve this, detailed process modelling was undertaken on the functions 
undertaken by AiB, which included identifying and making efficiencies.  This 



 

 

modelling process has resulted in detailed costings which have been 
incorporated into the Bankruptcy Fees (Scotland) Regulations 2014. 
 

 Objective 
 

As the current fee structure is still, broadly speaking, based on a method 
developed in the early 1990s - AiB has undertaken a fees modelling exercise. 
This has meant that AiB has revised the methodology of charging for 
administrative services.  The new instrument reflects the changes to the fee 
structure which has been simplified, where possible, by removing a number of 
ad-hoc fees and replacing them with a fixed fee approach. This has resulted in 
the fee for some functions increasing, decreasing or being charged differently.  
 
The Bankruptcy Fees (Scotland) Regulations 2014 will: 
 

 Remove  redundant or out-dated fees. 

 Put in place a more transparent and streamlined fees structure that could be 
understood by all stakeholders. 

 Deliver a fees structure that is considered fair by stakeholders. 

 Achieve AiB’s on-going objective of full cost recovery of operational costs for 
administration insolvency products – excluding AiB’s policy functions and the 
administration of the Debt Arrangement Scheme (DAS). 

 Fulfil the commitments made during the development and consultation of the 
Bankruptcy and Debt Advice (Scotland) Bill – particularly in relation to the 
costs of accessing bankruptcy through the Minimal Asset Product route. 

 Ensure that fees takes account of additional tasks that are transferring from 
Courts to AiB and introducing fair charges where appropriate – ensuring that 
costs do not exceed existing costs. 
 

 Rationale for Government intervention 
 
To ensure access to fair and just processes of debt advice and debt 
management for the people of Scotland while taking account of the rights and 
interests of those involved, aligned to the delivery of the following National 
Outcomes: 

 

 Realising our full economic potential with more and better employment 
opportunities for our people. 

 Tackling the significant inequalities in Scottish society. 

 Having strong, resilient and supportive communities where people take 
responsibility for their own actions and how they affect others. 

 Our public services are high quality, continually improving, efficient and 
responsive to local people’s needs. 
 
The Bankruptcy Fees (Scotland) Regulations 2014, including the more 
transparent and streamlined fees structure which the Regulations will put in 
place, also support the Agency and Scottish Government policy to be self-
funding as well as AiB’s vision that the fee charged should be more equitable 
and transparent and fully reflect the work carried out. 



 

 

 
In this way, the Regulations contribute to the Scottish Government Economic 
Strategy to make Scotland a more successful country with opportunities for all 
to flourish, through increasing sustainable economic growth, aligned by the 
delivery of the following national outcomes: 
 
Business – A culture of entrepreneurship, leadership, creativity and 
international ambition 
 
Inequalities – We have tackled the significant inequalities in Scottish society 
 
Employment opportunities – Realising our full economic potential with more 
and better employment opportunities for our people 
 
Communities – We have strong, resilient and supportive communities where 
people take responsibility for their own actions and how they affect others 
 

Consultation  
 

 The Bankruptcy and Debt Advice (Scotland) Act 2014 (“the 2014 Act”) 
The discussion and debate on the modernisation and reform of bankruptcy 
which informed the provisions in the 2014 Act began with the publication of a 
comprehensive consultation paper, the Scottish Government’s Consultation 
on Bankruptcy Law Reform, The consultation was a broad, inclusive and 
detailed consultation containing 193 questions on bankruptcy reform.  The 
consultation was published on the Scottish Government website and ran from 
24 February 2012 until the 18 May 2012 inclusive. 
 
A total of 129 responses were received.  This is three times the number of 
responses received in previous recent bankruptcy consultations.  
Respondents represented a wide range of individuals and organisations with 
knowledge and experience of or an interest in insolvency matters.  The 
Scottish Government’s response to the consultation was published on 7 
November 2012.  Some of the comments received from respondents are 
contained in the ‘Report of the Summary of Responses’ held on the AiB 
website. 
 
The consultation process was valuable and respondents helped to shape the 
content of the 2014 Act.  The Scottish Government is grateful to all who 
contributed their time, input and assistance in the development of debt 
solutions for the people of Scotland. 
 
AiB worked with colleagues across the Scottish Government, including 
finance officials, to draft an initial Financial Memorandum, which was 
published alongside the Bill for the 2014 Act in June 2013, and a further 
Supplementary Memorandum, published in March 2014. These documents 
set out a detailed account of the financial implications of the 2014 Act, 
including the implications for individuals and businesses.  
 

 Within Government: Fees Review 



 

 

 
With the passing of the 2014 Act, AiB recognised the need to carry out a 
review of the its fee structure, in order to take account of changes brought in 
by the Act (including the requirement to meet obligations made during the 
Parliamentary process) and also to simplify the fee structure, where possible, 
by removing a number of ad-hoc fees and replacing them with a fixed fee 
approach. There have also been discussions with the Scottish Government’s 
Finance colleagues. 
 
A rigorous financial modelling exercise was conducted, including analysis of 
the anticipated volumes by insolvency product from 2015 onwards, including 
bankruptcy (MAP and full administration) and Protected Trust Deeds.  
Additionally, the Fees Review took into account the estimated volumes of 
creditor petition bankruptcies and debtor applications and those that are likely 
to be administered by private trustees as opposed to AiB.  These factors all 
influenced the expected income stream and the impact on achieving full cost 
recovery.   
 
It was clear that short-term forecasts will be dependent on existing income 
streams derived from on-going bankruptcy and PTD administration. The 
assumptions made on volumes were consistent with the figures set out in the 
Financial Memorandum accompanying the Bill for the 2014 Act and AiB’s 
Executive Director’s Team has endorsed the model developed. 
 

 Public Consultation  
 
There has been no specific public  consultation on the reforms in this 
instrument, although some changes were foreshadowed in the consultation 
exercise that preceded the Bill for the 2014 Act. These changes are 
predominately as a result of AiB’s Fees Review.  The revised fee structure 
has been discussed with the AiB’s Board, which includes representatives from 
the money advice and insolvency sectors.  The Board agreed with the 
principle, that the new Regulations should put in place a more transparent and 
streamlined fees structure.  
 
However, AiB has held public stakeholder events – in Edinburgh on 8 July, 
Glasgow on 14 July and 11 August, with a further event planned for Inverness 
on 28 August – at which officials discussed AiB’s proposed new fee structure 
with a wide range of stakeholders. Details of these events can be found on 
AiB’s website. No significant issues were raised during the events.  
 

 Business 
 
There were attendees at AiB’s public stakeholder events, at which AiB’s 
proposed new fee structure was discussed, representing a wide range of 
businesses and bodies representing businesses, including: 
 

 Lloyds Banking Group 

 HMRC 

 Insolvency Practitioners Association 



 

 

 ICAS 

 Deloitte LLP 

 KPMG 

 Grant Thornton UK LLP 

 ABCUL 

 The Carrington Dean Group 

 Scott & Co, Sheriff Officers 
 

The proposed changes to the fee structure were discussed with these 
stakeholders.  

Options  
 

Option 1 –  
 
No change 

 

 Sectors and groups affected: 
 

Debtors with low incomes and few assets (Estimated at between 1,323 and 
1,941 applications1) would have to continue to pay more under the current 
arrangements. 
 
The AiB would continue to charge a number of ad-hoc fees, which would 
mean that the overall structure remained complex and less efficient to 
administer.   

 

 Benefits: 
 

There would be no realisable, financial benefit. The additional revenues to 
AiB, in relation to the higher Low Income Low Asset (“LILA”) fee would 
continue to be off-set by the additional costs incurred by the operation of that 
scheme.  

 

 Costs: 
 

Costs incurred would be those spent on the internal review of the fees 
structure. 

 
Option 2 – 
 
Introduce the Bankruptcy Fees etc. (Scotland) Regulations 2014 

 

 Sectors and groups affected: 
 

The proposed fees structure will impact on the following groups: 
 

                                                
1 Bankruptcy and Debt Advice Scotland Bill: Supplementary Financial Memorandum, para 12. Available at: 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-
fm.pdf 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-fm.pdf
http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-fm.pdf


 

 

 Debtors 

 Creditors 

 Insolvency Practitioners 
 

 Benefits: 
 

The proposed model achieves the goal of transparency and simplicity and 
delivers the following, additional benefits: 

 

 For the first time, the fee structure covers the total cost of administration 
(other than in respect of the realisation of assets in the sequestrated estate, 
ingathering debtor’s contributions and payment of dividends to creditors) and 
provides a clear picture, irrespective of the 3rd party cost that AiB has in 
contracting with a Service Provider to deliver bankruptcy administration 
services. 

 The £100 per hour bankruptcy administration fees have been removed in 
favour of the fixed fee, thus providing greater transparency. 

 Redundant fees have been removed while other statutory fees have been 
incorporated in the fixed administration fee. (The revised structure removes 
14 fee lines from the 2012 Fees Order with only 10 additional fees being 
introduced by necessity in relation to the provisions of the 2014 Act.) 

 The administration fee for supervising private trustees in bankruptcy has been 
introduced as an annual fee (similar to the PTD supervision fee) and the level 
has been fixed at a rate almost equivalent to the previous statutory fees that 
have been discontinued.  

 The annual fee will act as an additional incentive for trustees to bring cases to 
a conclusion and help avoid prolonged administration.  

 The fees associated with asset realisation and audit functions have been 
retained as the review has concluded that these are a fair and transparent 
method with benefits over other models considered. 

 The MAP fee has been fixed at £90 with no increase to the existing debtor 
application fee set at £200. 

 Other up-front fees for registering creditor petitions have remained 
unchanged. 

 While no fee is proposed for AiB undertaking review functions, there is a small 
charge proposed for other functions previously carried out by the Sheriff Court 
(including Directions, replacement/re-appointment of trustees, correcting 
defects in procedures and recall action). The £100 fee proposed for recalls is 
less than the current court fee for recalls (£107) and the £50 fee proposed for 
the other new functions is less than the current cost of making applications to 
court (£56). 

 Fees associated with PTD supervision remain unchanged. 
 

 Costs: 
 
The proposed fixed administration fee for AiB trustee bankruptcy cases is set 
at £1,100.  This reflects the total cost incurred in the administration of the case 
and takes account of the fact that AiB will pay a Service Provider to administer 
the case. It removes the existing anomaly that results in differing bankruptcy 



 

 

costs where AiB is trustee, contingent on the Contract Provider that has been 
assigned to the case. The existing cost of bankruptcy administration where 
AiB is trustee is typically within a range of £815 to £1,060.  However, there is 
no provision within the current fees structure to recover the full operational 
costs of the team supervising the contract providers or the additional functions 
that will come to AiB from the Sheriff Courts, under the provisions in the 2014 
Act. Full cost recovery is currently being achieved through the legacy of high 
volume bankruptcies that are now generating fees on closure. The proposed 
fee structure represents a realistic model for the future given the declining 
volumes. 

Also, the new MAP will be a more automated process than its predecessor 
scheme, the LILA route into bankruptcy and the unit costs for the MAP are 
expected to be lower than those for LILA. Both the MAP and LILA are 
intended to operate as alternatives to full-administration bankruptcy. As set 
out in these Regulations,  the application fee for the MAP will be £90. This 
application fee will cover the unit cost of each individual MAP case.  

The application fee for LILA is currently £200 per case. There were 3,481 
LILA awards recorded in 2012/13, for which AiB received £696,200 in revenue 
from application fees. It may appear, therefore, that the introduction of the 
MAP will give rise to a reduction in revenues as a result of the lower fee. In 
practice, however, the increased revenues which previously accrued as a 
result of the higher application fee for LILA were off-set by the higher unit 
costs incurred in operating LILA and this reduction in revenues will not, in fact, 
occur.2  

There may be a cost to some insolvency practitioners who, due to the 
individual circumstances of particular cases, might not have been charged the 
whole range of ad-hoc fees that will be incorporated in the fixed administration 
fee. However, the fixed administration fee has been set at a level which is 
lower than the sum of the full range of ad-hoc fees which could have been 
charged, therefore any costs are unlikely to be incurred in a significant 
proportion of cases. Also, trustees’ fees are normally recoverable from the 
insolvency practitioner’s fees charged to the debtor’s estate. Overall, 
therefore, it is not expected that these Regulations will give rise to significant 
additional costs for insolvency practitioners.  

Scottish Firms Impact Test  
 

There were attendees at AiB’s public stakeholder events, at which AiB’s 
proposed new fee structure was discussed, representing a wide range of 
businesses and bodies representing businesses, including: 
 

 Lloyds Banking Group 

                                                
2 See also – The Bankruptcy and Debt Advice Scotland Bill: Supplementary Financial Memorandum, para 11. Available at: 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-
fm.pdf 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-fm.pdf
http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34as4-stage2-supp-fm.pdf


 

 

 HMRC 

 Insolvency Practitioners Association 

 ICAS 

 Deloitte LLP 

 KPMG 

 Grant Thornton UK LLP 

 ABCUL 

 The Carrington Dean Group 

 Scott & Co, Sheriff Officers 
 

The proposed changes to the fee structure were discussed with these 
stakeholders. No issues were raised either in relation to the principles behind 
the fees review and the methodology of determining these fees or in respect 
of AiB’s aim to be self-sufficient and to operate on the basis of full-cost 
recovery. Business stakeholders acknowledge that the fees charged have to 
reflect the work undertaken. The Scottish position, in comparison with the fees 
regime for bankruptcy operated in the rest of the UK is also positive. By way 
of comparison, the fixed fee charged in England and Wales is £1,850 per 
case, which is approximately  60% higher than the equivalent Scottish fee.  

 

 Competition Assessment 
 

There should be no competitive advantage to any particular individual or 
group, as a consequence of the amendments to the bankruptcy fees structure, 
as the increase in fees will apply equally to all.  

 

 Test run of business forms 
 

In support of the provisions in the Bankruptcy and Debt Advice (Scotland) Act 
2014 and associated regulations, one of which being the Bankruptcy Fees 
(Scotland) Regulations 2014, AiB are introducing a new system, known as 
BASYS.   Prior to implementation on 1 April 2015 AiB will be holding 
stakeholder events for frontline users seeking their comments on the new 
system and associated forms.   

 
AiB will continue to monitor the use of the forms post implementation to 
ensure they are fit for purpose and easy to use. 

Legal Aid Impact Test  
The Scottish Legal Aid Board have confirmed that they do not expect there to 
be an impact on the legal aid fund as a result of the provisions in the 
Bankruptcy Fees (Scotland) Regulations 2014. 

 

Enforcement, sanctions and monitoring  
 

The majority of the fees will only be collected where there are sufficient funds 
in the debtor’s estate to recover the fees.  Where there are insufficient funds 
available and the Accountant in Bankruptcy is the trustee the public purse 
covers the costs of the service provided.  To mitigate the need to undertake 
enforcement, sanctions etc. some of the fees charged are required to be paid 



 

 

in advance of the service provided.  However, where a fee is due and not paid 
within the specified term, the AiB will pursue the non-payment through the 
Civil Court  process.   

  

Implementation and delivery plan  
 

When commenced, the fees will apply to all cases where the petition is 
presented or the application has been received by AiB on or after 1 April 
2015.  Subject to specified exceptions they will not apply to cases where the 
petition was presented or the application was made before that date, or to 
trust deeds granted before 1 April 2015 (which covers trust deeds protected 
before 1 April 2015).. 

 

 Post-implementation review 
 

AiB has made a public commitment to carry out on-going annual fee reviews, 
with effect from the end of the first year after these Regulations come into 
effect, i.e. April 2016. The review will consider  the amounts and the 
methodology of charging all future fees for the statutory functions undertaken 
by AiB. 

Summary and recommendation  
 
It is recommended that Option 2 be implemented.  

 

 Summary costs and benefits table 
Option Total benefit per annum:   

- economic, environmental, social 
Total cost per annum: 
- economic, environmental, social 
- policy and administrative 

1 There would be no realisable, 
financial benefit. The additional 
revenues to AiB, in relation to the 
higher LILA fee would continue to 
be off-set by additional costs.  
 

There would be no costs that 
required additional funding arising 
as a result of maintaining the status 
quo – higher LILA costs would 
continue to be off-set by the higher 
£200 application fee.  
 
However, there is no provision within 
the current fees structure to recover 
the full operational costs of the team 
supervising the contract providers or 
the additional functions that will 
come to AiB.  Full cost recovery is 
currently being achieved through the 
legacy of high volume bankruptcies 
that are now generating fees on 
closure.   

2 The fee structure will cover the total 
cost of administration, providing a 
clear picture of the 3rd party cost 
that AiB incurs in contracting with a 
Service Provider to deliver 

.  The existing cost of bankruptcy 
administration where AiB is trustee 
is typically within a range of £815 to 
£1,060. The proposed fee structure 
represents a realistic model for the 



 

 

bankruptcy administration services. 
 
The £100 per hour bankruptcy 
administration fees will be removed 
in favour of the fixed fee, thus 
providing greater transparency. 
 
Redundant fees will be removed  
 
The annual fee will act as an 
additional incentive for trustees to 
bring cases to a conclusion and 
help avoid prolonged 
administration. 
 
The MAP fee will be fixed at £90, 
thus delivering on the Scottish 
Government’s stated policy of 
providing cheap, effective and 
accessible debt relief to those on 
low incomes who need it most 
The small £50 charge proposed for 
other functions previously carried 
out by the Sheriff Court will be less 
than the current cost of making 
applications to court (currently 
£56). 

future given the declining volumes. 

 
 



 

 

Declaration and publication  
I have read the Business and Regulatory Impact Assessment and I am satisfied that 
(a) it represents a fair and reasonable view of the expected costs, benefits and 
impact of the policy, and (b) that the benefits justify the costs.  I am satisfied that 
business impact has been assessed with the support of businesses in Scotland. 
 
Signed: 
 
Fergus Ewing  
 
 
 
 
Date: 20/08/2014 
 
Minister for Energy, Enterprise and Tourism 
 
 
Scottish Government Contact point: 
 
Alex Reid 
Alex.Reid@aib.gsi.gov.uk 
0300 200 2695 
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