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DEBT ARRANGEMENT SCHEME REVIEW 2016 - CONSULTATION 
 
Introduction  
 
1. Accountant in Bankruptcy (AiB) is currently carrying out a review of the Debt 
Arrangement Scheme (DAS) legislation that was introduced by the Debt Arrangement 
Scheme (Scotland) Amendment Regulations 2013 (the “2013 regulations”); and Debt 
Arrangement Scheme (Scotland) Amendment Regulations 2014 (the “2014 
regulations”).   
 
2. As part of this DAS Review 2016 we are carrying out a consultation.  This 
provides you with an opportunity to give your view on the changes that were introduced 
in 2013 and 2014.  We are inviting you to provide feedback on specific questions.  
Your responses will then be analysed and used, along with a range of other available 
information and evidence, to determine if any further changes are necessary to DAS.   
 
Background - DAS 
 
3. DAS provides a facility for the orderly repayment of debt.  It is a formal debt 
solution that allows people who are unable to pay their debts as they fall due, but who 
have a reasonable level of surplus income after meeting their basic needs, to pay 
those debts over a longer period.  This is achieved through a Debt Payment 
Programme (DPP), helping those with debt problems manage their way out and 
offering potential to start over when their debts are cleared.  DAS provides protection 
from the threat of any action to enforce payment of the debt.  All interest, fees and 
charges are frozen from the date of application and written off at the end of the DPP 
provided that the programme is completed.   
 
4. The 2013 regulations came into force on 2 July 2013 following a Scottish 
Government Consultation on Bankruptcy Law Reform.  This consultation was 
conducted between 24 February and 18 May 2012.  It sought views on proposals to 
develop a service for debt advice, debt management and debt relief (including DAS) 
that was fit for the 21st Century.   
 
5. The 2014 regulations came into force on 11 December 2014 with the exception 
of the introduction of the Common Financial Tool, which came into force on 1 April 
2015.  This followed the development of the Bankruptcy and Debt Advice (Scotland) 
Act 2014 (the “2014 Act”).  Throughout the parliamentary process for the Bill for the 
2014 Act, the Scottish Government engaged with various stakeholder groups giving 
them the opportunity to provide their views and raise any concerns.  AiB also convened 
a Business DAS working group with stakeholders to seek their feedback on the 
proposals; met with officials across Scottish Government and the Office of the Scottish 
Charity Regulator to discuss the impact of the changes on charitable organisations; 
and held a rolling programme of stakeholder events between December 2012 and 
August 2014.    
 
6. The main changes to be reviewed in this consultation include: re-introducing an 
element of composition; the introduction of Business DAS; the introduction of a new 
review process; the introduction of the Common Financial Tool; and the requirement 
to include all debts in a DAS DPP.     
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7. We will also be asking for your views on:  whether it should be possible to 
include the realisation of a dwelling house as a discretionary condition; whether 
payment breaks are appropriate in a business DAS; and about restrictions on creditors 
approving new debt.  These are covered by the Debt Arrangement Scheme (Scotland) 
Regulations 2011 (the “2011 regulations”).    
 
Statistical Trends 

 
8. The number of approved DAS applications has decreased significantly during 
the last couple of years and we anticipate that this review will help us to understand if 
the changes that we have introduced during 2013 and 2014 have contributed to that 
decrease.  Key statistical information can be found at Annex A. 
 
Consultation Process 
 
9. Your views and suggestions will be analysed and used as part of any decision 
making process, along with a range of other available information and evidence.  If 
you would like your responses to be kept confidential, please tick the appropriate box 
at the end of this paper.  
 
10. The responses to this consultation will be summarised and published on AiB’s 
website, and will also form part of the Debt Arrangement Scheme Review which is 
underway and is expected to be published mid-2016. 
 
Your Feedback 
 
11. Your feedback is important to us – please take the time to answer the questions 
and send your response to AiB by 4 May 2016.  
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QUESTIONS 
 
 
1. MONEY ADVISER’S FEES 
 
Regulation 6 of the 2013 regulations made clear that the continuing money adviser’s 
fee for setting up and administering the DPP is excluded from the DPP.  Changes 
were also made to ensure it is treated as a continuing liability, so should be paid during 
the course of the programme. 
 
Question 1(a):  Should the continuing money adviser’s fees for setting up and 
administering the DPP be disclosed in the DPP proposal?   
 
Yes X                No  
 
Question 1(b):  If you answered no to question 1(a), why not? 
 
Answer: This would be in the interest of transparency. 
__________________________________________________ 
 
 
2. JOINT DEBT PAYMENT PROGRAMME 
 
Regulation 10 of the 2013 regulations removed the requirement that the two debtors 
in a joint DPP must be jointly and severally liable for a debt before a programme can 
be approved.  The policy intention was that this would allow more joint programmes to 
be approved where couples have debts and wish them to be included in a joint DPP.   
 
Chart 2 of Annex A shows the number of approved joint DPPs.   
 
Question 2(a):  Has removing the need for two debtors being jointly and 
severally liable for a debt made it easier for couples to enter a joint DPP? 
 
Yes  X                No  
 
Question 2(b):  If you answered no to question 2(a), why not? 
 
Answer:  ___________________________________________________________ 
 
 
3. STANDARD CONDITIONS – FIRST AGREED PAYMENT 
 
Regulation 12 of the 2013 regulations gives the debtor up to 42 days, instead of one 
month, to pay their first agreed payment following the date on which the DPP was 
approved.   
 
Question 3(a):  Is 42 days the correct length of time for a debtor to pay their first 
agreed payment following the date on which the DPP was approved?   
 
Yes X                No  



Debt Arrangement Scheme Review 2016 

 

5 
 

Question 3(b):  If you answered no to question 3(a), what do you think is the 
correct period of time to pay their first payment? 
 
Answer:  ___________________________________________________________ 
 
 
4. COMPOSITION 
 
Regulation 13 of the 2013 regulations re-introduced an element of composition into 
DAS.  Where a debtor has been paying their DPP for a period of 12 years (excluding 
any payment breaks) and has repaid at least 70% of the total debt outstanding when 
the DPP was approved, composition can be considered.  The DAS administrator or 
continuing money adviser will then make an offer of composition to creditors and they 
will have 21 days to accept the offer (if there is no response a creditor will be deemed 
to have accepted).  With the agreement of each of the creditors, the whole outstanding 
debt and any interest and charges would be written off.  Where there is not full 
agreement, the debts due to the creditors who have not consented will remain in the 
DPP, which will be varied accordingly. 
 
Question 4(a):  Do you agree that composition should be available when a debtor 
has been paying their DPP for a period of 12 years with at least 70% of the total 
debt having been repaid? 
 
Yes                No X  
 
Question 4(b):  If you answered no to question 4(a), when should composition 
be available? 
 
Answer:  We believe the composition suggested above is not reasonable and would 
suggest an alternative; that there should be consideration of a composition in terns of 
70% of the debt due or 70% of the duration completed. Both time and payment should 
not required to be satisfied – which seems onerous any repayment negotiation.  
 
___________________________________________________________ 
 
Question 4(c):  Do you agree that the creditor should have 21 days to accept the 
offer of composition? 
 
Yes X                No  
 
Question 4(d):  If you answered no to question 4(c), how long should a creditor 
have to accept the offer of composition? 
 
Answer:  ___________________________________________________________ 
 
Question 4(e):  Is it appropriate that an offer of composition is deemed to have 
been accepted by a creditor if AiB does not receive a response from the creditor 
within 21 days? 
 
Yes X                No  
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Question 4(f):  If you answered no to question 4(e), why not? 
 
Answer:  ___________________________________________________________ 
 
5. REVIEW PROCESS 
 
Regulation 47 of the 2013 regulations introduced a new review process that enables 
decisions made by the DAS Administrator to be reviewed.  This includes decisions 
that result in rejection or approval of an application, and decisions made in the variation 
and revocation of a DPP.  A creditor, debtor or money adviser acting on behalf of a 
debtor can apply for a review of a decision.  It was expected that introducing a review 
process would reduce the burden on courts and make the process easier for those 
who are affected by decisions of the DAS Administrator. 
 
The review is undertaken by an independent team which has been established within 
AiB. The right of appeal to the sheriff on a point of law remains, but is only available 
after the review process has been exhausted.   
 
Charts 4 and 5 of Annex A detail the number of reviews carried out, the type of decision 
being reviewed and the outcome.  Section 2 of Annex A details the reviews carried out 
on business DAS.      
 
Question 5(a):  Have you encountered any issues with the introduction of the 
review process? 
 
Yes                 No  X  
 
Question 5(b):  If you answered yes to question 5(a), what issues have you 
encountered? 
 
Answer:  ___________________________________________________________ 
 
Question 5(c):  Have you identified any improvements that you consider are 
necessary to the review process?   
 
Yes X                 No  
 
Question 5(d):  If you answered yes to question 5(c) what improvements do you 
consider are necessary? 
 
Answer: The AiB should publish information in relation to decisions made under the 
review process, for example, highlighting the reasons for a successful decision.  Given 
that only 10 of 310 decisions have been successful the common reasons for failure 
would also be of interest and would inform future practice.   
___________________________________________________________ 
 
Question 5(e):  Do you agree that 14 days is the correct length of time to have 
to submit a request for a review? 
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Yes                No X  
 
Question 5(f):  If you answered no to question 5(e), what length of time do you 
consider appropriate for submitting a request for a review? 
 
Answer:  1 month would be an appropriate time for submitting a review and would be 
in line with other public departments / agencies decision making procedures. 
__________________________________________________________ 
 
 
 
6. FLEXIBLE PAYMENT BREAK 
 
Regulation 13 of the 2013 regulations allows for a flexible payment break of up to six 
months rather than a fixed period of six months.  This was introduced to provide more 
flexibility to debtors.  
 
Chart 3 of Annex A shows the number of payment break applications. 
 
Question 6(a):  Is up to six months an appropriate timescale for a flexible 
payment break? 
 
Yes                No X  
 
Question 6(b):  If you answered no to 6(a), what do you think is an appropriate 
timescale for a flexible payment break period?  
 
Answer: There should be discretion to allow a longer period to fit with e.g., maternity 
leave.   As with other DAS elements, the fair and reasonable test should apply to allow 
for varying breaks for clients who intend to resume payments and where the 
consequences of revocation would be severe.  
_______________________________________________________ 
 
 
7.  BUSINESS DAS 
 
Regulation 13 of the 2014 regulations extended the application of the DAS to legal 
persons and other entities i.e. partnerships, limited partnerships, corporate bodies 
(other than companies registered under the Companies Act 2006) and other bodies 
(including Limited Liability Partnerships which cannot be sequestrated under the 
Bankruptcy (Scotland) Act 1985 (as amended)), trusts and unincorporated 
associations.  Debts must be repaid within 5 years of the date of application.  Certain 
individuals involved in a business or other entity can be protected from diligence in 
relation to debts included in a DPP for that business or other entity. 
 
Section 2 of Annex A shows the activity levels for business DAS. 
 
Question 7(a):  Is 5 years an appropriate length of time for debts to be repaid 
through a business DAS?   
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Yes                No  
 
Question 7(b):  If you answered no to question 7(a), what timescale would be 
appropriate? 
 
Answer:  ___________________________________________________________ 
 
Question 7(c):  Have you encountered any issues concerning business DAS? 
 
Yes                No  
 
Question 7(d):  If you answered yes to question 7(c), what issues have you 
encountered? 
 
Answer:  ___________________________________________________________ 
Question 7(e):  Have you identified any improvements that you consider are 
necessary to business DAS? 
 
Yes                No  
 
Question 7(f):  If you answered yes to question 7(e) what improvements do you 
consider are necessary? 
 
Answer:  ___________________________________________________________ 
 
 
8.         APPROVED MONEY ADVISER FOR DAS 
 
Regulation 6 of the 2014 regulations amended the criteria by which a money adviser 
may be approved for the purposes of DAS, by removing the option for the person to 
be a member of an organisation working towards Scottish National Standards (SNS) 
accreditation.  Since 11 December 2014, a person can only qualify if their organisation 
has achieved accreditation of Type 2 level or above.  With changes elsewhere to make 
the role of the money adviser absolutely central to the Scottish debt management and 
debt relief statutory solutions, this aims to strike the balance between ensuring access 
to money advisers for those who need them and the quality of advice given.  Several 
more recent initiatives – including the role of the Financial Conduct Authority (FCA) in 
authorising those who provide debt counselling and debt adjusting on a commercial 
basis – have aimed to influence that same balance.     
 
Question 8(a):  Is regulation 6 sufficient to ensure both that there are sufficient 
DAS advisers and that they are suitably qualified for the purposes of debt 
counselling and creating a DPP proposal? 
 
Yes                No  
 
Question 8(b):  If you answered no to question 8(a), why not? 
 
Answer:  ___________________________________________________________ 
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Question 8(c):  If you answered no to question 8(a), what changes do you 
consider are necessary? 
 
Answer:  ___________________________________________________________ 
 
 
9. COMMON FINANCIAL TOOL  
 
Regulation 8 of the 2014 regulations (together with Schedule 1), made provision for 
the Common Financial Tool to apply to DAS for individuals. Section 8 also introduced 
the requirement for an application for a DPP to be intimated to the Office of the Scottish 
Charity Regulator (OSCR) where the applicant is a charity.   
 
Question 9(a):  Do you agree that the Common Financial Tool should be used to 
help determine if DAS is the correct product for a debtor? 
 
Yes                No X  
 
Question 9(b):  If you answered no to question 9(a), why not? 
 
Answe                                                                   The CFT is not a flexible assessment 
tool for the individual circumstances advisers encounter in dealing with complex debt.  
To restrict the debtors’ choice by use of a single standard tool is unreasonable and a 
disincentive for people who are willing to address their financial difficulties. It is worth 
noting that some debt consolidation loans offer relatively low interest rates (13% - 
14%) and so can appear more attractive than DAS.                                 
_________________________________________________________ 
 
Question 9(c):  Have you encountered any issues with using the Common 
Financial Tool for DAS? 
 
Yes X                No  
 
Question 9(d):  If you answered yes to question 9(c), what issues have you 
encountered? 
 
Answer:                                                                            Advisers have encountered 
issues around the contribution for benefit recipients who also have an occupational / 
private pension.  This results in a higher contribution compared to someone with 
similar income (but with a different make up of state / private pensions).   
______________________________________________________ 
 
Question 9(e):  Have you identified any improvements that you consider are 
necessary to the Common Financial Tool for DAS? 
 
Yes X                No  
 
Question 9(f):  If you answered yes to question 9(e), what improvements do you 
consider are necessary and why? 
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Answer:                                                                    Some flexibility is required to make 
the product more attractive and sustainable for debtors.  
______________________________________________________ 
 
 
10. COMMON FINANCIAL TOOL – SETTING CONTRIBUTIONS 
 
Regulation 8 of the 2014 regulations (together with Schedule 1), made provision for 
the Common Financial Tool to apply to DAS for individuals.  This is used to determine 
the level of contribution within a DPP.    
 
Question 10(a):  Should the Common Financial Tool be used to determine the 
level of contribution to be made in a DPP? 
 
Yes                No X  
 
 
 
Question 10(b):  If you answered no to question 10(a), why not? 
 
Answer:  As noted above there is a lack of flexibility in the CFT which undermines the 
value of the tool for calculation of contribution in some circumstances.  Basically, it is 
perceived as unfair by debtors. Analysis of income / expenditure should be used to 
determine the level of contribution.  
 _________________________________________________________ 
 
Question 10(c):  If you answered yes to question 10(a), should all excess income 
be taken as a contribution in a DPP? 
 
Yes                No X  
 
Question 10(d):  If you answered no to question 10(c), why not? 
 
Answer:  The length of programme can be much longer than other products and the 
provision for all excess income being used as a contribution simply becomes too 
difficult to sustain.  It also risks non-compliance with the standard condition. 
________________________________________________________ 
 
Question 10(e):  If you answered no to question 10(c), how should the level of 
contribution to be made in a DPP be determined? 
 
Answer:                                           It should be determined by the approved advisers’ 
assessment and kept under review as necessary.  Debtors are more likely to comply 
and report changes of circumstance if reasonable assessment of contribution is made 
at the outset taking into account their income and expenditure.   
________________________________________________________ 
 
Question 10(f):  If you answered no to question 10(c), what proportion of surplus 
income should be taken as a contribution? 
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Answer:                                                 The proportion should be determined by the 
approved advisers’ financial statement and kept under review as necessary.  
__________________________________________________________ 
 
 
11. ALL DEBTS 
 
Regulation 8 of the 2014 regulations introduced a requirement for DPPs, for both 
individuals and Business DAS, to include all qualifying debts at the time of application.   
 
Question 11(a):  Do you agree that all debts should be included in both a DAS 
for individuals and a business DAS? 
 
Yes                No X   
 
Question 11(b):  If you answered no to question 11(a), why not? 
 

Answer: This prohibits access to DAS for those debtors who do not want 
all debts included.  See c below. 
 _________________________________________________________ 
 
Question 11(c):  If you answered no to question 11(a), are there specific debts 
which should be excluded from DAS? 
 
Answer:                                                                                      
 
Hire purchase, mortgage arrears, rent arrears, where an arrangement is in place for a 
priority debt..  
 
_________________________________________________________ 
 
Question 11(d):  If you answered no to question 11(a), do you think that debtors 
should be able to choose which debts to include in DAS? 
 
Answer:                                                                  
 Suggest the items noted in 11(c ) might form the basis of a prescribed list rather that 
recommend completely free  choice by debtor.  
_____________________________________________________ 
 
12. PROCEDURAL REQUIREMENTS FOR APPLICATION FOR APPROVAL OF 
DPP 
 
Regulation 12 of the 2014 regulations requires debtors applying for a joint DPP to have 
2 or more debts. 
 
Question 12(a):  Do you agree that a business DAS proposal should require 2 or 
more debts to be included in a DPP? 
 
Yes                No  
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Question 12(b):  If you answered no to question 12(a), why not? 
 
Answer:  ___________________________________________________________ 
 
Question 12(c):  If you answered no to question 12(a), what is the minimum 
number of debts which should be included in a business DAS proposal? 
 
Answer:  ___________________________________________________________ 
 
 
 
13. VARIATION AND REVOCATION OF BUSINESS DAS 
 
Sections 17 to 19 of the 2014 regulations provided for the variation and revocation of 
a DPP for programmes entered into by legal persons and other entities.  An application 
for variation may be made by the legal person or by a money adviser, on behalf of the 
legal entity, and must include a declaration of viability.  All payments must still be made 
within a period of 5 years from the date of application.  The grounds for revocation for 
legal persons include where the format of the legal person changes during the period 
of the DPP, where a money adviser is unable to make a declaration of viability and 
where the required consents from those able to consent to the DPP application have 
been retracted.   
 
Chart 6 of Annex A shows the level of revocations. 
 
Question 13(a):  Have you encountered any issues with the variation or 
revocation of a Business DAS? 
 
Yes                No  
 
Question 13(b):  If you answered yes to question 13(a), what issues have you 
encountered? 
 
Answer:  ___________________________________________________________ 
 
Question 13(c):  Have you identified any improvements that you consider are 
necessary to variation and revocation of business DAS?   
 
Yes                No  
Question 13(d):  If you answered yes to question 13(c) what improvements do 
you consider are necessary? 
 
Answer:  ___________________________________________________________ 
 
 
14. COMPOSITION OUT OF BUSINESS DAS 
 
Regulation 20 of the 2014 regulations states that an offer of composition in DAS cannot 
be made in a business DAS. 
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Question 14(a):  Do you agree that an offer of composition in DAS is not 
appropriate for a business DAS DPP? 
 
Yes                No  
 
Question 14(b):  If you answered no to question 14(a), why not? 
 
Answer:  ___________________________________________________________ 
 
  
15. BUSINESS DAS – PAYMENT BREAK 
 
Regulation 37 of the 2011 regulations does not allow for a payment break within a 
Business DAS. 
 
Question 15(a):  Should a payment break be available in a Business DAS? 
 
Yes                No  
 
Question 15(b):  If you answered no to question 15(a), why not?  
 
Answer:  ___________________________________________________________ 
 
 
16. DISCRETIONARY CONDITIONS 
 
Regulation 28 of the 2011 regulations states when a DPP can be subject to 
discretionary conditions.  This excludes the realisation of a dwelling house or mobile 
home occupied by a debtor as the debtor’s sole or main residence.   
 
Question 16(a):  Do you agree that a the realisation of a dwelling house or mobile 
home occupied by a debtor as their sole or main residence should be exempt 
from discretionary conditions within a DPP? 
 
Yes X                No  
 
Question 16(b):  If you answered no to question 16(a), why not? 
 
Answer:  ___________________________________________________________ 
17. EFFECT ON A CREDITOR 
 
Regulation 33 of the 2011 regulations restricts creditors from giving credit to debtors 
who have a DPP unless it is:  approved by a variation under regulation 38; part of a 
cyclical loan arrangement already in place; trade credit incurred by the debtor in the 
ordinary course of a business; for an emergency repair; or for reasonable funeral 
expenses for an immediate family member.  By contrast, in a sequestration a debtor 
can obtain credit of up to £2,000.  
 
Question 17(a):  Are the regulations which prevent creditors from giving credit 
to debtors too restrictive?     
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Yes X                No  
 
Question 17(b):  If you answered yes to question 17(a), why? 
 
Answer:   A 7 to 10 year DAS arrangement is too long a period without access to credit 
for most families / individuals.  Life events, emergencies are likely to arise – people 
are aware of this and DAS becomes an unattractive product by comparison e.g. with 
sequestration. _ 

_________________________________________________________ 
 
 
18. ANY ADDITIONAL COMMENTS 
 
Please use the box below for any other comments you may have including any 
improvements you consider would be beneficial, or anything you feel is not 
covered in the consultation questions.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

North Ayrshire Council debt advice staff supports and endorses statutory 
solutions but is finding the gateway to DAS is now too restrictive.   
 
We see other agencies and creditor behaviour which appears to be directed at 
diverting debtors away from statutory options, for example, a willingness to enter 
into informal repayment arrangements, e.g. pro rata or token payments.  
 
This increasing reliance on pro rata repayments and informal arrangements 
dilutes the value of DAS as a long term solution and catalyst for improved 
financial capability.  It bypasses good practice – advice based on full exploration, 
understanding and verification of the financial problems.  It very often excludes 
action to check and maximise income, consider liability or reduce expenditure – 
all of which increase the chances of sustainable debt repayment.  There is no 
impediment to taking on further unaffordable credit.  
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RESPONDENT INFORMATION FORM 
 
Please note that this form must be returned with your response to ensure that we 
handle your response appropriately. 
 
1. Name/Organisation 
Organisation Name 

North Ayrshire Council Money Matters Service  

 

Title   Mr     Ms    Mrs    Miss    Dr        Please tick as appropriate 
 
Surname 

      

Forename 

      

 
2. Postal Address 

Money Matters  

North Ayrshire Health & Social Care Partnership  

3rd Floor Bridgegate House  
 Irvine  

Postcode KA12 8BD Phone 01294 225288 Email ikelly@north-
ayrshire.gcsx.gov.ik  

3. Permissions  - I am responding as… 
 

   Individual / Group/Organisation    

     Please tick as appropriate  X     

        
 

      

(a) Do you agree to your response being made 
available to the public (in Scottish Government 
library and/or on the Scottish Government web 
site)? 

Please tick as appropriate     Yes    

No  

 
(c) The name and address of your organisation will 

be made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 

 

(b) Where confidentiality is not requested, we will 
make your responses available to the public 
on the following basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate   x  Yes    No 

 Yes, make my response, name and 
address all available 

     

  
or 

    
 Yes, make my response available, but 

not my name and address 
     

  
or 

    
 Yes, make my response and name 

available, but not my address 
     

       

(d) 
We will share your response internally with other Scottish Government policy teams who may be addressing the 
issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 

  Please tick as appropriate  x  

Yes  No 
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Please return your response to AIB_Policy_Development_Enquiries@gov.scot or to:  
Carol Kirk, AiB, 1 Pennyburn Road, Kilwinning, Ayrshire, KA13 6SA by 4 May 2016. 

mailto:AIB_Policy_Development_Enquiries@gov.scot
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