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Accountant in Bankruptcy Response 
 
Introduction 
 
1. The Scottish Government recognises the responsibility it has to take action 
where it can to help people of Scotland by ensuring that its debt management and 
debt relief solutions are fit for purpose, that is, that they support the people of Scotland 
and help to strengthen Scotland’s economy. 
 
2. During 2016, Accountant in Bankruptcy (AiB) began a series of legislative 
reviews to determine if changes introduced to the Debt Arrangement Scheme (DAS) 
and Protected Trust Deeds (PTDs) in recent years have met their intended outcomes.  
As part of these reviews, AiB carried out a DAS and a PTD consultation.  A summary 
of the responses to each of these consultations can be found at 
https://www.aib.gov.uk/news/releases/16161616/0707/protected-trust-deed-and-
debt-arrangement-scheme-reviews. 
 
3. This response sets out AiB’s proposals in relation to DAS as a result of the 
consultation. 
 
Response to Consultation 
 
4. AiB is very grateful to all those who took the time to respond to our 
consultations.  There was broad agreement that the changes introduced in recent 
years had met their intended outcomes.  A number of suggested improvements were 
provided and we have been carefully considering these.  In doing so we have reflected 
on the following key principles: 
 

 fair and just processes of debt advice, debt relief and debt management are 
available to those who need them;  
 

 those debtors who can pay should pay their debts, whilst acknowledging the 
wide range of circumstances and events that contribute towards financial 
difficulty and insolvency for both individuals and businesses; and 
 

 the best return for creditors is secured by ensuring that the rights and needs of 
those in debt are balanced with the rights and needs of creditors and 
businesses.   

 
5. After careful consideration, AiB has identified legislative changes which it will 
seek to further enhance DAS.  This includes one specific area where AiB is considering 
options and would welcome further views – that area being the options around 
introducing additional flexibility to the level of contribution from surplus income as 
assessed by the Common Financial Tool.   
 
6. This document sets out AiB’s current proposed approach and provides an 
interim response to the DAS consultation.  AiB’s proposed changes to DAS are 
outlined in Annex A.  A short consultation document is set out at Annex B – this is to 
obtain further views on the specific issue of flexibility in the level of contribution 
highlighted above.   
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7. We would encourage you to read the response as outlined in Annex A and 
respond to the questions set out in Annex B.   Please return your completed Annex B, 
together with the Respondent Information Form at the end of this document to 
AIB_Policy_Development_Enquiries@gov.scot or to:  Carol Kirk, AiB, 1 Pennyburn 
Road, Kilwinning, Ayrshire, KA13 6SA by 18 August 2017. 
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 Annex A 
 
DEBT ARRANGEMENT SCHEME – PROPOSED CHANGES 
 
AiB will take forward at the earliest opportunity recommendations to Ministers for new 
legislation which seeks to further enhance DAS.  The legislation sought will primarily 
look to improve the accessibility to DAS and the sustainability of Debt Payment 
Programmes (DPP), and to introduce greater flexibility where possible.   
 
These recommendations will include:  
 
1. All Debts - The requirement to include all debts in a DPP was introduced to 
provide maximum protection to debtors – DAS is designed to be a “diligence stopper” 
that protects debtors from further action by their creditors.  However, a majority of 
respondents to the consultation said that it should not be necessary to include all 
debts.  It was highlighted that the compulsory inclusion of rent and mortgage arrears 
has, in some instances, resulted in DAS not presenting the best option for the debtor.  
In these cases DAS does not necessarily provide full protection to the debtor from 
further action.  For example, we have been made aware of occasions where those 
renting from a private landlord have been unable to renew their tenancy agreement 
and have experienced difficulty in securing alternative rental property.  In addition, 
debtors who have a pre-agreed arrangement for arrears with their mortgage lender 
are unable to enter a DPP without disrupting that arrangement.  In these areas, DAS 
is not delivering what was intended.  AiB, therefore, aims to introduce some flexibility 
by making it possible to exclude rent arrears and mortgage arrears from a DPP.  The 
DPP proposal circulated to creditors will still be required to disclose all debts, and a 
new requirement will be added to identify any debts of this sort which are being 
excluded from the DPP.  This will allow creditors to consider whether or not to accept 
or object to the proposal – and objections will result in the proposal being subject to a 
“fair and reasonable” test by AiB as happens now if a creditor objects to a proposed 
DPP.   
 
2.            Common Financial Tool – AiB recognises the strong views in the money 
advice community for removing the requirement for all surplus income to be used as 
the contribution amount in a DPP.   AiB  agrees that it is important that DPPs are 
sustainable, and that requiring debtors to contribute their full surplus income for an 
extended period of time is unlikely to be so.  However, AiB also notes that the existing 
savings allowance in the CFT – introduced to allow limited flexibility to retain a small 
share of surplus income - is very rarely utilised.  We are also very aware that keeping 
DPPs as short as possible will – all other things being equal – increase the number 
that are successfully completed, allows debtors to get on with their lives free of debt 
as quickly as possible, and prevents creditors having to wait longer than necessary for 
what they are due.   
 
In 2009, we consulted on setting a maximum length for a DPP (of 100 months, or 8 
years, 4 months).  At that time, we said that as a general rule, the DAS administrator 
was likely to approve any DPP of up to five years in duration and was likely to refuse 
to approve anything over 10 years, with DPPs of lengths between this point depending 
on the level of non-consenting creditors.  The proposed maximum length for a DPP 
was rejected as flexibility was seen as one of DAS’ most helpful attributes.  
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We now have a far greater number of both approved and completed DPPs from which 
we can draw lessons – with over 25,000 approved in total since 2006-07, and over 
1,600 successfully completed in 2016-17 alone.  It is too early to draw final conclusions 
about the success rate of DPPs of different lengths – but the evidence  we have 
supports the assumption that shorter DPPs have a  greater chance of successful 
completion.  For those cases that had completed successfully up to the start of this 
year, the average duration was 3 years.  This is not to say longer DPPs set up for 
longer periods will not succeed – last year, 51 DPPs completed that had initially been 
set up for a period of over 10 years. 
 
We would like to find ways of extending that flexibility without undermining the chances 
of successful completion (which would inevitably result from greatly increasing the 
planned length of proposals).  We have identified three options on which we asking 
for your feedback at Annex B:   
 

 Option 1 – Continue with current arrangements where all surplus income is 
used as a contribution amount in a DPP, whilst encouraging debtors to make 
the most of the current savings provision (which has been taken forward 
unchanged into the new Single Financial Statement, and therefore has the 
support of a wide range of creditors and others); 
    

 Option 2 - introduce some additional flexibility around the CFT surplus income, 
but only where this will not extend the length of the DPP to beyond a specific 
period to help ensure the sustainability of the DPP.  The DPP proposal would 
be circulated to creditors to include details of the full level of surplus income, 
together with the proposed contribution level.  This would allow creditors to 
consider whether or not to accept or object to the proposal – and objections will 
result in the proposal being subject to a “fair and reasonable” test by AiB.  We 
believe the specific period should be beyond the current average proposed life 
of a DPP (6.8 years), but well below the 10 year point at which plans become 
increasing likely to fail the fair and reasonable test should there be non-
consenting creditors – and we are seeking views on whether any such period 
should be set at 7 years, 8 years or another period; or 
 

 Option 3 – introduce flexibility by removing the requirement to use the common 
financial tool to determine the level of contribution.  There would still be a 
requirement to complete the CFT which would be circulated as part of the DPP 
proposal to creditors, together with the proposed contribution level.  This would 
allow creditors to consider whether or not to accept or object to the proposal – 
and objections will result in the proposal being subject to a “fair and reasonable” 
test by AiB.     
 

Your feedback on these options is sought at Annex B.       
 
We are very aware that some in the advice community believe that both maintaining 
the requirement to contribute the full surplus income and moving to calculate the level 
of surplus income through the Standard Financial Statement would make DPPs on the 
whole less sustainable.  Although we will be consulting separately on whether or not 
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we should adopt the Standard Financial Statement shortly, we are aware that adopting 
either Option 2 or Option 3 should go a long way to removing such concerns. 
 
3. Introducing flexibility to include the sale or re-mortgage of a 
dwellinghouse as a discretionary condition.  There was a mixed response from 
respondents on whether a further discretionary condition regarding the dwellinghouse 
should be introduced.  AiB has been advised of circumstances in which debtors are 
unable to repay their debts in full within a reasonable timescale based on monthly 
contributions alone, and wanted the ability to include the offer of a future “lump sum” 
contribution using the proceeds of a future sale or re-mortgage of their dwellinghouse.  
AiB proposes to amend the regulations to make this possible.  This discretionary 
condition will include details of the “lump sum” which is expected to be realised as well 
as the timescale for meeting this condition.  This will help to ensure the completion of 
the programme.  The inclusion of such a condition would be entirely the decision of 
the debtor – the option here is to give the debtor more choice, rather than place them 
under any pressure to sell property they wish to keep: DAS was designed as a tool to 
help debtors protect their assets.     
 
4. Access to credit whilst in a DPP – In most circumstances, those in a DAS 
DPP have to apply to the DAS Administrator before obtaining any further credit, and 
this is usually only allowed for certain essential purposes.  The rationale for this is that 
the debtor should not be able to service more debt since all surplus income is being 
used to pay off their existing debts.  Most respondents said that this is too restrictive 
and argued that it was not right for those repaying their debts through a DAS DPP to 
face more stringent controls than those gaining debt relief through bankruptcy, 
especially given the potentially longer period over which the current DAS restrictions 
last.   AiB agrees, and we therefore propose to mirror the restrictions in bankruptcy so 
that a debtor will be required to notify any new potential creditor that they are in a DPP 
if they apply for credit of more than £2,000, or already have credit of £1,000 or more.  
The approval of any new credit will be at the creditor’s discretion.  Failure to pay the 
new debt would result in the revocation of the DPP.  It will not be possible to allow a 
variation to reduce existing payments to allow for servicing the new debt.   
 
5. Continuing Money Adviser’s Fee - AiB will also seek to improve transparency 
by introducing a requirement to disclose the Continuing Money Adviser’s (CMA) fee 
for setting up and administering the Debt Payment Programme (DPP).  Schedule 1 of 
the regulations will be amended to ensure this information is captured on the 
necessary forms.  This information will then be provided to creditors as part of the DPP 
proposal and is for information purposes only.  The CMA fee will not form part of a fair 
and reasonable test.   This is in line with feedback from the consultation.     
 
6. Approved Money Advisers - AiB will update legislation to reflect the growing 
regulatory role that the Financial Conduct Authority (FCA) exercises in relation to debt 
advice.  The Regulations will therefore state that money advisers will require to meet 
FCA requirements.  This is in line with current requirements.     
 
7. Business DAS – Many of those who responded to the consultation did not 
respond to questions around business DAS as they had little or no experience of 
business DAS.  Of those who did respond, most thought there should be more 
flexibility along the lines allowed for mainstream DAS.  AiB agree, and will introduce 
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additional flexibility to business DAS by removing the requirement to have at least 2 
debts; and introduce the facility for a payment break of up to 6 months for the duration 
of the DPP.  This will bring business DAS in line with personal DAS and make business 
DAS more attractive to viable businesses who may be able to access the scheme to 
address issues of short term indebtedness while continuing to operate. Where a 
payment break is utilised, it will be possible to extend the DPP for the same period i.e. 
up to 6 months, providing the total length of the DPP remains within the 5 year 
maximum period.  AiB will also fix an existing anomaly that allows business debts to 
be included in a personal DAS.  Legislation will therefore be changed to ensure that 
business debts are included in a business DAS.   
 
8. Composition – Although most people said that composition should change 
there was no clear consensus on the trigger points for composition.  Given that existing 
legislation on composition has not yet been tested and that there is provision for 
debtors to negotiate deals with creditors, no change is anticipated.  AiB will introduce 
a provision which allows the early repayment of a DAS DPP should a debtor become 
able to repay all or part of their debt ahead of schedule.  For example, if the debtor 
inherits money or if they negotiate an early settlement with a creditor.   
 
Non Legislative Areas  
 
In addition, the consultation raised a number of areas for improvement which do not 
require legislation.  As a result AiB will look to take the following forward by the time 
the new regulations come into force: 
 
9. Review Process – AiB will improve the use of plain English in all 
communications; develop guidance on what constitutes a “point of law”; and share 
case studies with money advisers which highlight the review process.  It is hoped that 
this will help debtors and money advisers to understand decisions and help develop 
future practice.   
 
10. Common Financial Tool – AiB will make further improvements to the DASH 
system as part of AiB’s on-going commitment to enhance our IT systems; and review 
guidance, including for self-employed debtors.   
 
11. Guidance – AiB will provide additional areas of guidance covering issues 
including when a DPP is reasonable, and the role of the money adviser and payment 
distributor. 
 
Areas Where No Changes Expected  
 
12. Joint Debt Payment Programme – There was general consensus that the 
introduction of a joint DPP had been successful, making it easier for couples to enter 
a joint DPP. For other groups who have joint debts, it is still possible to enter individual 
DPPs.  As a result, no change is anticipated.   
 
13. Flexible Payment Break – There was general consensus that the introduction 
of the flexible payment break had been successful.   
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14. First Agreed Payment – There was general consensus that no change was 
needed to the length of time a debtor has to pay their first agreed payment following 
the approval of the DPP. 
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Annex B 
 
CONSULTATION QUESTIONS 
 
Debt Arrangement Scheme - Common Financial Tool 
 
As outlined in paragraph 2, Annex A, we are seeking views on how much flexibility 
should be offered in determining the level of contribution to be made by debtors within 
a DPP.  We would be grateful if you would take the time to respond to the following 
questions.   
 
Question 1:  What is your preferred choice for determining the level of 
contribution to be made by debtors in the future? 
 
Option 1  
 

Continue with current arrangements where all surplus 
income is used as a contribution amount in a DPP, whilst 
encouraging debtors to make the most of the current 
savings provision.    
 

 

Option 2 Introduce some additional flexibility around the CFT 
surplus income, but only where this will not extend the 
length of the DPP to beyond a specific period to help 
ensure the sustainability of the DPP.   

 

Option 3  Introduce flexibility by removing the requirement to use the 
full surplus income as calculated by the common financial 
tool to determine the level of contribution.  There would still 
be a requirement to circulate a completed CFT to creditors, 
together with the proposed contribution level.  This would 
allow creditors to consider whether or not to accept or 
object to the proposal.    

 

 
Question 2:  If option 2 was to be adopted, flexibility will only be offered 
providing it does not extend the DPP beyond a specific period of time.  What 
timescale do you consider to be reasonable?   
 
7 years     8 years    other   please specify ________ 
 
Please explain why you consider this a suitable time period _______________ 
We feel that a lower amount over a longer term would give the debtor a better 
chance to repay the debts whereas if they are trying to manage a higher amount 
it can be very restrictive and difficult to maintain.  8 years appears to be a decent 
time to do this. 
__________________________________________________________________ 
 
Please return your response to AIB_Policy_Development_Enquiries@gov.scot or to:  
Carol Kirk, AiB, 1 Pennyburn Road, Kilwinning, Ayrshire, KA13 6SA by 18 August 
2017. 
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RESPONDENT INFORMATION FORM 
 
Please note that this form must be returned with your response to ensure that we 
handle your response appropriately. 
 
1. Name/Organisation 
Organisation Name 

Moray Council 

 

Title   Mr     Ms    Mrs    Miss    Dr        Please tick as appropriate 
 

Surname 

Taylor 
Forename 

Juliet 
 
2. Postal Address 

PO Box 6760 

Elgin 

      

Postcode IV30 9BX Phone 01343 563951 Email 
J li t t l @ k 

3. Sector 
Please tick as appropriate 

 
Creditor  
 

Advice Sector  Local Authority   

Debtor   
 

RPB   Solicitors/Advocates  

Insolvency Practitioners 
 

 

Other   If other please specify 
_______________  

4. Permissions  - I am responding as… 
 

  Individual / Group/Organisation    

    Please tick as appropriate      

             

(a) Do you agree to your response being made 
available to the public (in Scottish Government 
library and/or on the Scottish Government web 
site)? 

Please tick as appropriate     Yes    
No

 
(c) The name and address of your organisation will 

be made available to the public (in the Scottish 
Government library and/or on the Scottish 
Government web site). 

 

(b) Where confidentiality is not requested, we will 
make your responses available to the public 
on the following basis 

  Are you content for your response to be made 
available? 

 Please tick ONE of the following boxes   Please tick as appropriate    Yes    No 

 Yes, make my response, name and 
address all available      

or 

 Yes, make my response available, but 
not my name and address      

or 
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 Yes, make my response and name 
available, but not my address 

     

       

(d) We will share your response internally with other Scottish Government policy teams who may be addressing the 
issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. 
Are you content for Scottish Government to contact you again in relation to this consultation exercise? 

  Please tick as appropriate    

Yes  No 

 
Please return your response to AIB_Policy_Development_Enquiries@gov.scot or to:  
Carol Kirk, AiB, 1 Pennyburn Road, Kilwinning, Ayrshire, KA13 6SA by 18 August 
2017.
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