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DILIGENCE WORKING GROUP 
 

 DISCLOSURE OF INFORMATION 
 

Background  
 

1. Accountant in Bankruptcy (AiB) is currently carrying out a review of diligence 
measures in Scotland.  This review will assess, wherever possible, the impact 
of the diligence measures introduced by the Bankruptcy and Diligence etc. 
(Scotland) Act (“2007 Act”), including those provisions which are not yet in 
force. 

 
2. A Diligence Working Group has been convened to consider various measures 

with a view to making recommendations to Ministers.  AiB  would like to 
consider the concept of Information Disclosure Orders (IDOs) at the first 
meeting, with residual attachment and land attachment to be discussed at 
future meetings. 
 

3. This discussion paper sets out the current legislative framework and the 
background to the disclosure of information and AiB welcomes the views of 
stakeholders on how IDOs could work in practise.   

 
Legislation 

 
4. Part 16 of the 2007 Act makes provision for the disclosure of information and 

the concept and framework for IDOs. Part 16 of the 2007 Act has been attached 
at Annex 1.  
 

5. Section 220 of the 2007 Act provides a power enabling creditors to obtain 
information about debtors by making an application to the sheriff. The intention 
behind the disclosure of information was to facilitate diligence to enforce 
payment of debts due by virtue of decrees and documents of debt. This section 
of the Act has not yet been commenced. 
 

6. The 2007 Act only sets out a skeleton for the scheme with the intention that the 
process concerning the disclosure of information would be detailed within 
secondary legislation. Section 220(2) sets out some areas which regulations 
under sub section 1 could cover. For example, they could provide for the 
circumstances in which applications could be made, the powers and duties of 
the court in relation to such applications, the types of information about the 
debtor which may be obtained and from whom and for unauthorised use or 
disclosure of any information obtained to be an offence. 
 

7. While the debtor cannot be ordered to disclose information, a bank that a debtor 
holds an account with, or an employer for example, could be required to provide 
information. This regulation does not affect (and does not override) any existing 
legislation or common law about the power to disclose or use information, or to 
order its disclosure or use. 
 

8. The 2007 Act specifically states that the first set of regulations made under 
section 220(1) will be subject to Affirmative procedure to allow for proper 
parliamentary scrutiny. 
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Diligence Review Consultation 2016 

 
9. During 2016, Accountant in Bankruptcy (AiB) on behalf of the Scottish 

Government commenced a series of legislative reviews. This included a review 
of diligence legislation to assess, wherever possible, the impact of the diligence 
measures introduced by the 2007 Act, including those provisions which are not 
yet in force. As part of this review, AiB carried out a consultation which included 
questions on the disclosure of information. 
 

10. AiB asked stakeholders whether there was a need for disclosure of information 
to facilitate diligence and if so, when the disclosure of information should be 
granted.  Stakeholders were also asked what details they thought should be 
disclosed and whether there should be a minimum amount of information 
known about a debtor before the disclosure of information was requested. 
 

Summary of consultation responses 
 

11. There were 38 responses to the consultation and the majority of respondents 
agreed that there is need for disclosure of information to facilitate diligence.  
 

 The majority of respondents agreed that there is a need for disclosure of 
information to facilitate diligence. 
 

 Respondents suggested that the disclosure of information should be granted 
after decree and after the expiry of time to pay a charge. 
 

 There was general consensus that a minimum level of information should be 
available before disclosure can be requested.  This should either be the name, 
address, date of birth and/or national insurance number or, the information 
contained within the court decree. 
 

Background Research 
 

12. The policy proposal for IDOs arose from similar initiatives in England and Wales 
who were looking at introducing “Data Disclosure Orders”. There were a 
number of discussions in 2006/2007 in Scotland around information disclosure 
and the introduction of IDOs. I have included a summary of key points which I 
have obtained from minutes of a meeting between Scottish Government and 
The Society of Messengers-at-Arms and Sheriff Officers (SMASO) in 2006.  
 

 The Scottish Government at the time envisaged that an application for an IDO 
may only be made following expiry of charge for payment. 
 

 An application of an IDO may only be made on satisfying the Sheriff/Court that 
enforcement efforts had been exhausted. 
 

 An application may only be made following unsuccessful diligence. 
 

 The most appropriate body in terms of regulation to make an IDO application 
would be a Sheriff Officer. 
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 A Sheriff Officer would appear to be the most suitable body to manage the 
release of information. 
 

 Enforcement proceedings would be at the discretion of the creditor. 
 

 A specified timescale should be set for retaining information. 
 

 Data protection guidelines must be adhered to at all times and restricted access 
was paramount. 
 

13. SMASO also prepared a blue print model for the IDO process. I have included 
the model prepared by Dorothy Lowe, the then president of SMASO at Annex 
2.  
 

14. It would appear from the records that there was no intention of introducing IDOs 
in Scotland until the equivalent provision in England had received Royal Assent. 
It was also clear that the English equivalent was only being used as a guide but 
it was not the intention of the Scottish Government to replicate the English 
process. The Scottish Government intended to take the positive aspects from 
the English process and build them into a Scottish model. 
 

15. The thinking at the time of commencement of the 2007 Act was that the Scottish 
Court Service (SCS) would be the most appropriate body to act as gatekeepers 
for the information. However, since then the SCS has become an independent 
body and is no longer an Agency of the Scottish Government. 
 

16. The IDO process would be a new piece of business for the SCS. This would 
pose a number of challenges for the SCS in terms of time, costs and resources. 
There was also mention of AiB becoming the gatekeeper of the information, 
however, in order for this to happen it would appear that a change to primary 
legislation would be required. 
 

Social Security Fraud Act 2001 
 

17. Section 1 of the Social Security Fraud Act 2001 provides a list of organisations 
who can be required to provide information. The list includes banks, credit 
institutions, insurance companies and utility providers.  This could be used as 
a guideline when considering which organisations may be required to provide 
information about a debtor on the application of an IDO.  
 

Land Attachment 
 
18. There are some aspects of Part 4, Chapter 2 of the Act which relates to the 

attachment of land, that are closely connected to Part 16 of the Act. Sections 
94 and 95 in particular entitle the Sheriff to appoint a chartered surveyor to 
ascertain the value of the attached land and to ascertain information with regard 
to securities. We need to consider these in further detail to establish if these 
parts should be commenced and whether or not it would require primary 
legislation.  
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Other Countries  
 

England & Wales 
 

19. The corresponding provision in England is prescribed at section 98 of the 
Tribunals, Courts and Enforcement Act 2007 - Information Orders. This 
provision has not yet commenced. 
  

20. In March 2009, Bridget Prentice MP made a written ministerial statement 
(Written Ministerial Statement, Hansard (HC), 17 March 2009, vol 489, col 
46WS) stating that the government would not be implementing the section of 
the law concerning information requests and orders. This was likely due to 
concerns around considerations of data protection, data security, privacy and 
confidentiality. 
 

21. The Information Commissioner had also been consulted and said that they 
could not see why the provisions for England and Wales would breach the Data 
Protection Act. 
 

22. In March 2011, the Ministry of Justice published a consultation paper on 
reforming civil justice in England and Wales, “Solving disputes in the county 
courts: creating a simpler, quicker and more proportionate system” (CP6/2011). 
On 9 February 2012, the Coalition Government published its response to that 
consultation (Cm 8274), indicating (among other things) that the new measures 
concerning access to information would be “an important progressive step 
towards improving the effectiveness of enforcement options” and would be 
implemented when resources were available. 
 

23. The unimplemented measures concerning information requests and orders in 
Part 4 of the 2007 Act include a power for both the High Court and county 
courts, on application by a creditor, to make a “departmental information 
request” seeking information from government departments such as the 
Department for Work and Pensions or HM Revenue and Customs in relation to 
a debtor who has failed to respond to the judgment or comply with court based 
methods of enforcement. The kind of information contemplated by these 
provisions includes the debtor’s name, address, date of birth, national 
insurance number, whether he or she is employed and, if so, the name and 
address of his or her employer. In addition, the new measures would give the 
relevant court the power to make an “information order” against a prescribed 
person (including a bank or credit reference agency) requiring that person to 
disclose the information about the debtor requested by the court. Such an order 
would have to be complied with unless that person did not hold the requested 
information or was unable to establish whether the information was held, or 
obtaining the requested information would involve unreasonable effort or 
expense. 
 

24. There is currently no court process by which creditors are able to receive advice 
from the court regarding the best method for them to enforce a judgment order, 
or request the court to require additional information to be provided about the 
debtor from third parties. Instead the creditor needs to rely on information 
collated at the point of contract or subsequently, or where the debtor’s 
circumstances have changed, apply to the court for an order to obtain 
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information. It is important to note that this is not a debt enforcement method 
and is criticised as not being fit for purpose. 
 

25. Part 71 of the Civil Procedure Rules 1998 sets out the procedure. A creditor 
who has obtained judgment in their favour can apply for an Order to Obtain 
Information. The debtor is called to court to be questioned under oath by a court 
officer. Information that can be given from the questioning includes: 
employment status, details of employer and wages or salary, details of 
dependants and outgoings paid from income, details of any additional income, 
details of any property owned and details of any bank or building society 
accounts and the balances in them.  
 

26. The process is problematic if the debtor is not co-operating with the court. The 
order to obtain information process is largely dependent upon the debtor’s 
compliance and, although backed up by committal powers for non-compliance, 
allows those debtors who seek to avoid paying their debts or disclosing 
information about their circumstances to do so with little independent 
verification. For this reason it is suffered declining use by creditors. 
 

European Union 
 

27. The Green Paper “Effective Enforcement of Judgements in the EU: The 
Transparency of Debtors’ Assets” was issued in March 2008. In the response 
from the UK it was emphasised that disclosure of information must be by way 
of a court order, or as per the Scottish reply from the AiB “release of information 
should only be made subject to a robust application system through regulated 
channels.” This is important due to the sensitive nature of information in respect 
of social security registers and must be compliant with data protection 
regulations. 
 

28. The UK was also strongly of the view that information should only be requested 
once a creditor has successfully obtained a court judgement and that 
information should only be released to courts or equivalent enforcement 
authorities. 
 

29. There is currently no EU-wide consensus on information disclosure, although 
the procedure in Member States do share similarities (see below).  

 
France 

 
30. The legal position in France is that in order to obtain information on debtors’ 

assets the creditor has to benefit from an enforcement order. The creditor then 
has to instruct a bailiff to obtain information on the debtor and the bailiff can 
directly request from any administration, information including the debtor’s 
address, employer, and from any bank information on the debtor’s bank 
accounts (except information on amounts held within the accounts). 

 
 
 
 
 
Germany 
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31. To obtain information on the debtor's assets, a creditor can use non-official 

means of enquiry. In addition, sections 802a et seq of the Zivilprozessordnung 
(ZPO) allow a creditor to apply to the bailiff at the debtor's place of residence 
or incorporation for a judgment-debtor exam (Vermögensauskunft) (sections 
802a et seq, ZPO). The bailiff will summon the debtor (or its statutory agent(s) 
if a corporation) to disclose details about its assets and receivables. The 
creditor can attend the hearing and have questions put to the debtor. If the 
debtor does not make an appearance or does not answer the questions 
properly the creditor can apply to the local court for an arrest warrant. The 
debtor will be arrested by the bailiff, if necessary with assistance from the 
police, to compel the debtor to disclose its assets and receivables (sections 
802g et seq, ZPO). In addition, the bailiff can obtain information from multiple 
authorities, such as the: Central tax authority (on bank accounts in the name of 
the debtor), Department of motor vehicles (on vehicles in the name of the 
debtor) and state pension insurance (to identify employers of the debtor) 
(section 802l, ZPO).  
 

32. A judgment debtor exam can, in principle, only take place once every two years 
(section 802d, ZPO). The results of the exams, as well as other facts and 
circumstances, are recorded by the central enforcement courts. The records 
are, in principle, available to other creditors with an enforceable judgment 
(sections 802k, 882a et seq, ZPO). 
 

 
Carol Kirk 
Policy Review Team Leader 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Appendix 1 Part 16 of the 2007 Act – Disclosure of Information 
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Appendix 2 Disclosure of Information blueprint model 
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