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DILIGENCE WORKING GROUP 
 

LAND ATTACHMENT AND RESIDUAL ATTACHMENT 
 
Background 
 
1. The Accountant in Bankruptcy (AiB) is currently carrying out a review of diligence 
measures in Scotland.  This review will assess, wherever possible, the impact of the 
diligence measures introduced by the Bankruptcy and Diligence etc. (Scotland) Act 
(“2007 Act”), including those provisions which are not yet in force. 
 
2. A Diligence Working Group has been convened to consider various measures 
with a view to making recommendations to Ministers.  AiB  would like to consider the 
concept of land attachment and residual attachment replacing adjudication for debt.    
 
3. Part 4, Chapter 1 of the 2007 Act makes provision to abolish adjudication for debt 
and to replace it with land attachment and residual attachment.  These have not been 
enacted and adjudication for debt can still be used to recover debt. 
 
4. Feedback from the consultation carried out in 2016 indicated that adjudication 
for debt is difficult to operate and seldom used.  However, the majority of respondents 
were in favour of retaining the process unless a suitable alternative is introduced via 
land attachment.    
 
5. This discussion paper sets out the current legislative framework and the 
background to land attachment and residual attachment and AiB welcomes the views 
of stakeholders on how this system could work in practice.  Some discussion points 
are shown at Annex A.  
 
Adjudication for Debt 
 
6. Adjudication of debt is a long established diligence measure which gives 
creditors a right over heritable property owned by a debtor.  This form of diligence is 
rarely used and the 2007 Act introduced a provision to abolish it.  
 
7. Before taking steps to use adjudication for debt, a creditor must be in possession 
of a decree (or relevant document of debt).  The creditor will normally (although not 
necessarily) register a 'notice of summons of adjudication' in the Register of Inhibitions 
and Adjudications.  This has the effect of an inhibition against the debtor, limited to the 
property specified in the action and prevents the debtor from disposing of his property. 
 
8. Upon registration, the adjudication effectively gives the creditor a judicial security 
over the adjudged property, but this does not permit the creditor to sell.  It does, 
however, allow the creditor, if they choose, to raise an action to remove the debtor 
from the property, grant leases over the property and, through the action of maills and 
duties, collect rents from tenants. 
 
9. After the expiry of one year and a day, adjudication gives the adjudging creditor 
a preference over other creditors, apart from those holding prior or equal ranking 
securities.  During the period between adjudication and the creation of the preference 
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it is possible for other creditors to raise a petition for the bankruptcy of the debtor and 
thus equalise their position with the adjudging creditor. 
 
10. It is only if the debt remains unpaid after the expiry of at least 10 years from the 
granting of the decree of adjudication that the creditor can proceed to the second stage 
of the diligence and apply to the Court of Session for a 'declarator of expiry of the 
legal'.  In this context the 'legal' refers to the period of 10 years allowed for the debtor 
to redeem his property following the adjudication.  If the debtor does not settle the debt 
upon the raising of this action, decree will be granted, the debtor's ability to redeem 
the debt is 'foreclosed' and the creditor becomes the owner and can sell the property. 
 
11. As mentioned, the provision was due to be abolished due to criticism over it being 
‘outdated’ and ‘archaic’.  Ten years was considered too long to wait to enforce a debt 
and the process was viewed as being unduly harsh on a debtor, with little protection 
for a debtor’s family home.  However, following a change of Government and their 
concerns over the operation of land attachment this diligence remains in force.  We 
must now consider if this should now be abolished and if so, what it should be replaced 
with.   
 
Land Attachment  
 
Legislation  
 
12. Land attachment is a form of diligence for which provision is made in Part 2 of 
the 2007 Act.   A process map summarising land attachment is shown at Annex B and 
the legislation can be found here .   
 
13. Land attachment is intended to provide a diligence to allow unsecured creditors 
to enforce a debt by taking action against a debtor’s land.  In this context land includes 
buildings and other structures, land covered by water and long leases over land where 
the debtor is the tenant.  Land attachment will give the creditor a subordinate real right 
over the attached land as security for the sum recoverable by the land attachment. 
 
14. The legislation details that land attachment is a form of diligence which is 
competent to enforce a payment of a debt only if the debt is constituted by a decree 
or document of debt, the debtor has been charged to pay the debt and the period for 
payment specified in the charge has expired without payment being made.  Further, 
where the debtor is an individual, the creditor must provide, no earlier than twelve 
weeks before registering the notice of land attachment, the debtor with a debt advice 
and information package.  
 
15. A land attachment is created at the beginning of the day which falls immediately 
after the expiry of the period of twenty-eight days beginning with the day (or the last 
day) on which a notice of land attachment in relation to the land is registered.  During 
this, the notice has effect as if it were an inhibition registered against the debtor in the 
Register of Inhibitions and restricted to the land described in the notice.  A land 
attachment confers on the creditor a subordinate real right over the land described in 
the notice and secures the sum recoverable by the land attachment. 
 

https://www.legislation.gov.uk/asp/2007/3/part/4/chapter/2
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16. Land attachment is designed as a two stage process whereby the creditor can 
secure the amount owed by the attachment, but can only bring about the sale of land 
by securing a warrant for sale from the court.  There are a number of protections 
incorporated into the legislation, intended to balance the interests of debtors and 
creditors, particularly where attached land includes a dwellinghouse which is the sole 
or main residence of the debtor.   
 
Diligence Review Consultation 2016 

 
17. The majority of the 38 respondents to the consultation believed that land 
attachment or a similar process should be enacted to replace adjudication for debt.  It 
was, however, recognised that that there was a need for further consideration, 
particularly around the need for proper protection for the debtor’s family home.  
 
18. Following careful consideration of the consultation responses, AiB confirmed that 
there was no intention to enact land attachment in its current form and acknowledged 
that primary legislation would be required in order to enact the provision while 
providing adequate protection to the family home.  It was suggested that land 
attachment could initially only apply to second homes or business premises.   
 
19. The majority of respondents agreed that land attachment or a similar process 
was required to replace the adjudication of debt.  The only concerns expressed 
surrounded the possibility of risk to the debtor’s home in order to fulfil an unsecured 
debt and the possibility of ‘blurring the lines’ between secured and unsecured debts. 
 
Considerations 

 
20. The main aim of the land attachment provision, once enacted, will be to ensure 
that following the abolition of adjudication for debt, that there exists an effective 
diligence which can be enforced against debtors to make it more difficult for those who 
can, but chose not to pay their debts, to do so.  
 
21. One major concern regarding land attachment in its current form is the ability for 
a creditor to secure a debtor’s dwellinghouse over an unsecured debt.  Scottish 
Ministers have given a commitment that land attachment will not be enacted in its 
current form.  In considering land attachment we must ensure any proposal protects 
the family home and the debtor has adequate protection.  This would therefore limit 
the use of land attachment to potentially a second property, land and/or business 
premises which are not leased.         
 
22. Land attachment is not enough in itself to comprehensively replace the 
adjudication of debt and residual attachment will also have to be considered.   

 
Residual Attachment 
 
Legislation 
 
23. Part 4, Chapter 3 of the 2007 Act introduced the new diligence of residual 
attachment which is intended, together with land attachment, to replace the existing 
diligence of adjudication for debt.  Residual attachment has not been commenced.  A 
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process map summarising residual attachment is shown at Annex C and the legislation 
can be found here.   
 
24. Residual attachment is intended to provide a mechanism for creditors who wish 
to enforce debt due to them by attaching property belonging to the debtor.  This 
diligence applies to property which is transferable and not capable of attachment by 
any other type of diligence.  It applies to both heritable and moveable property.   
 
25. The provisions of the 2007 Act allow the description or class of property 
attachable by residual attachment to be prescribed by regulations.  Attachable 
property may, for example, include assets such as fishing rights or copyright. 
 
26. Residual attachment will only be available once the creditor has been granted a 
residual attachment order by the court.  In applying for a residual attachment order, 
the creditor will be required to show the debtor has been served with a charge for 
payment in respect of the debt and, where the debtor is an individual, the debtor has 
been provided with a Debt Advice and Information Package no earlier than 12 weeks 
before the application for the order.   
 
Diligence Review Consultation 2016 
 
27. The majority of the 38 respondents to the consultation believed there is a need 
for residual attachment in its current form as there remains a necessity for universal 
attachability. 
 
Considerations 

 
28. The main aim of the residual attachment provision, once enacted, will be to 
ensure that following the abolition of adjudication for debt, that there exists an effective 
diligence which can be enforced against debtors to make it more difficult for those who 
can, but chose not to pay their debts, to do so.  
 
29. Residual attachment would complement land attachment in replacing 
adjudication for debt.  In taking residual attachment forward we need to ensure that 
the family home is fully protected and determine if there is a need to list items which 
could be attached using this diligence. 
 
 
Carol Kirk 
Policy Review Team Leader 
January 2019  

https://www.legislation.gov.uk/asp/2007/3/part/4/chapter/3
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Annex A 
 

DISCUSSION POINTS 
 
Adjudication for Debt 
 
Is an alternative to adjudication for debt needed? 
 
Land attachment 
 
Should land attachment be available to use in any circumstances e.g. second homes, 
business premises or land? 
 
If land attachment is to be enacted changes will need to be introduced to ensure that 
the family home is fully protected.  Are any further changes needed to the processes?  
If so, what changes are needed and why? 
 
Residual attachment 
 
If residual attachment is to be enacted we need to ensure that the family home is fully 
protected.  Do we need to provide a list of what items could be attached.  If so, what 
items should be included?   
 
Are any changes needed to the current provision?  If so, what changes are needed 
and why?   
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Annex B 
Land Attachment 

 

 
  

Earnings Arrestment

To enforce payment of any ordinary debt

 

14 day charge for payment / charge 
to pay issued

Court order / Document of debt

Where debtor is an individual, 
they must be served with a debt 
advice and information package 

12 weeks prior to registering 
notice of land attachment

Created at the beginning of the day 
which falls immediately after the expiry 

of 28 days from which notice was 

registered

The officer of the court must serve a copy of 
the notice on the debtor, any person who owns 
the land and any tenant under a long lease of 

the land

Notice must be in form prescribed, describe 
the land to be attached, and be registered in 

both the property register and the Register of 

Inhibitions

Order granting 
a warrant for 

sale

Void if creditor 
hasn't 

registered a 
certificate of 
service on 

debtor within 28 

days

Sum must exceed the sum of 
£3000 (or such other sum as 

may be prescribed)

If 6 months has elasped since the registration of 
notice and the sum hasn't been paid, the creditor 
may apply to the sheriff for a warrant of sale of 

Application must be intimated to the debtor and 
certain other persons under s92(5)

A person who receives intimation has 14 days from 
when intimation is made to lodge objections

Sheriff must hold a hearing after expiry of 14 days 
and give person the opportunity of making 

representations

Creditor must attend whether 
or not application is opposed

Sheriff if satisfied will make an order: 
fixing a date for a hearing on the 

application; requiring the creditor to 

intimate that date to certain persons;
appointing a valuer; and require the holder 
of any security or diligence to disclose to 

the creditor the amount of the sums 
secured

Creditor must 7 days before the date fixed for the hearing, 
lodge the valuation report; a continuation of the report on the 

searches in the appropriate property register and in the 

Register of Inhibitions; and a note specifying the amount 
outstanding under any security or diligence 

At hearing on an application the sheriff will give persons 
the opportunity of making representations

Order refusing
grant of a 

warrant for 

sale

Authorises the solicitor specified to 
execute warrant

Suspends effect for a period not 
exceeding one year

Authorises warrant to sell only part 
of the attached land or sell by lots

Attachment is invalid/ceased to 
have effect

Attached land isn't capable of sale

Sum recoverable does not exceed 
prescribed sum

Warrant for sale has been granted
to another creditor

Hertiable creditor is selling land 
under the security

Anticipated net proceeds would not 
exceed a certain sum
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Annex C 
Residual Attachment 

 

 
 

Earnings Arrestment

To enforce payment of any ordinary debt

 

14 day charge for payment / charge 
to pay issued

Court order / Document of debt

Where debtor is an individual, 
they must be served with a debt 
advice and information package 

12 weeks prior to serving 
schedule

A person who receives intimation has 14 
days beginning with day on which 

intimation is made to lodge objections

If satisfied the court will grant the order but it will be 
refused where property is not capable of attachment 

or valuation would not be realised or sum 

recoverable would not reduce/pay off debt

Where order is granted, the creditor may 
serve a schedule of residual attachment

At hearing, any person who has lodged 
objections has an opportunity to be 

heard

Confers a 
right in 

security over 

the attached 
property 

Secures sum 
for payment of 
which charge
was served + 

interest + court 
expenses

Where served, this must be on the debtor or 
any other person specified in order and 

must specify the property being attached

Application by creditor for a satisfaction 
order to be intimated to debtor/any 

person to whom RAO was 

intimated/person having an interest

A person who receives intimation has 14 
days beginning with day on which 

intimation is made to lodge objections

At hearing, any person who has lodged 
objections has an opportunity to be 

heard

Satisfaction order refused if any grounds 
in s136(7) of BADSA 2007 apply or if it 

would be unduly harsh on debtor

Satisfaction order granted

Copy of order sent to debtor, appointed
person (if sale of attached property) and 

any other person specified

If satisfied that the making of the order 
would be unduly harsh, the effect can be 

suspended for a period of 1 year

Copy of refusal sent to debtor and any 
other person appearing to have interest

Refusal does not cause RAO to cease to 
have effect

Ceases to have effect where sum 
is paid or tendered

Ceases to have effect where order 
is recalled by s140 BADSA 2007

Ceases to have effect where 5 
years has elapsed from serving of 

schedule on debtor


