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Diligence Working Group 

 
Wednesday 22 August 2018, 12.30pm,  

St Andrew’s House, Edinburgh 
 

In attendance 
 

Carol Kirk   AiB - Chair 
Laura Sneddon  AiB - Secretariat 
Lamia Al-Lamki  Legal secondee from Harper MacLeod 
David Menzies  ICAS 
Alex Irvine   SMASO 
Kevin McKay   SMASO 
Nicola Anderson  Scottish Courts 
David Smith   Scottish Courts 
Andy Douglas  HMRC 
Serena Weir   Shepherd & Wedderburn 
Pauline Allan   Citizens Advice Scotland 
Sharon Bell   Stepchange Debt Charity 
Ged Mulvey   Money Advice Scotland 
 
Apologies 
 
Alex Reid   AiB  
Iain Hockenhull  Scottish Courts 
 
 
1. Welcome and Introductions 
 
1.1 The chair welcomed the members to the first meeting of the working group and 
thanked everyone for offering their time to help improve diligence in Scotland.  It was 
anticipated that the group would act as a discussion forum allowing members to put 
forward views and suggestions on the future of diligence; which would be used to help 
develop recommendations to Ministers. 
 
2. Background to establishing the Diligence Working Group 
 
2.1 The chair explained that the working group has been established following a 
consultation carried out in the later part of 2016.  The consultation sought feedback on 



 

2 
 

diligence measures introduced through the Bankruptcy and Diligence etc. (Scotland) 
Act 2007 (“the BAD Act”), including those that have not been enacted or repealed.  
Accountant in Bankruptcy (AiB) issued a response to the consultation in April 2018 
which highlighted a number of planned actions to improve diligence, many of which 
are about modernising processes.  The response also recognised that some 
suggestions would need further consideration.  It was therefore considered 
appropriate to bring together a number of key stakeholders to help finalise decisions 
on some diligence measures, including those that have not been enacted i.e. 
disclosure of information, land attachment and residual attachment. 
 
2.2 It is anticipated that the majority of changes to diligence will require primary 
legislation and are therefore not likely to be taken forward until the next Parliament, 
possibly 2021/22.  There was possible scope to take forward disclosure of information 
in secondary legislation - it was therefore considered appropriate to consider this 
diligence first.   
 
3. Group Terms of Reference   

 
3.1 The draft Terms of Reference had been circulated prior to the meeting.  The 
working group were content with this document and noted that in addition to those 
attending, other interested parties (who could not attend) would be kept informed of 
progress and provided with an opportunity to feed into the working group.  The working 
group also noted that the papers and minutes of the meetings would be published on 
AiB’s website.  The draft Terms of Reference were formally agreed. 
 
4. Disclosure of Information - Background 
 
4.1 The chair provided a brief introduction to disclosure of information/information 
disclosure orders (IDOs).  She highlighted that the general consensus from the 
consultation was positive, with most believing that it would be a helpful tool when 
determining which diligence to use.  She also acknowledged that while most 
responses were from sheriff officers, other respondents also believed there is a place 
for disclosure of information.  There was caution however, with some concerns about 
this diligence being misused and about how this could comply with data protection 
laws.   
  
4.2 The chair advised that the BAD Act provided a skeleton of how disclosure of 
information could work and gave provision that fuller detail could be set out in 
secondary legislation.  This included when an application can be made, powers and 
duties of the court, types of information that can be obtained, and from where.  The 
chair advised she had no fixed views on how this diligence measure could work, and 
was very much looking for the working group to help shape this.  She acknowledged 
there was a lot to consider and did not think this would be an easy task.       
 
5. Disclosure of Information – Discussion 
 
5.1 The working group discussed that a balancing exercise was important when 
considering disclosure of information. Reference was made to a report - “Striking the 
Balance – a new approach to debt management”. It was agreed that the critical issue 
is to ensure that those who can pay should pay, and no enforcement should be taken 
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against those who can’t.  It was confirmed that disclosure of information needs to be 
strongly controlled, as opposed to “throwing the net”.  It was stated that many countries 
have similar processes which are tightly controlled with sanctions in place for misuse. 
 
5.2 While strong control is important, so too is whether the action is commensurate 
with the level of debt. Further, there is a need to make sure the information provided 
is accurate to ensure a creditor is pursuing the correct debtor.  It was agreed that tight 
control is especially important in light of the General Data Protection Regulations 
(“GDPR”).  The chair agreed this would need to be reflected when developing the 
criteria and mechanics of disclosure of information.     
 
5.3 The meeting acknowledged that the target demographic for IDOs would be 
debtors known or suspected to be hiding assets.  It would not generally be clients 
using the advice sector. 
 
Organisations who may be required to provide information 
 
5.4 The group discussed the type of information that could be obtained and from 
which organisations.  It was suggested that the full disclosure of assets is important 
and that current searches on the land/sasine registers are inadequate where property 
is owned elsewhere. It was thought that most information could be obtained from 
banks.  
 
5.5 It was agreed that HMRC and the Department of Work and Pensions (DWP) 
would be useful sources for obtaining information.   However, section 223 of the 2007 
Act states that the crown was bound by the Act to act in its capacity as a creditor and 
this would exclude Government Departments from being able to provide information.  
If agreed that information held by Government Departments is required for IDOs to 
operate, a section 104 order (through the Scotland Act 1998) would be required to 
give this facility.  It was further explained that this had been the original intention and 
is outlined in the policy memorandum for the 2007 Act.   
 
5.6 The group discussed whether IDOs could operate without HMRC and DWP as 
information providers.  It was agreed that while banks could provide a range of useful 
information and the land/sasine register can provide details of property, HMRC and 
DWP could provide different information and help determine if it is worth pursuing 
diligence.  It was suggested that the fewer places you needed to go for information, 
the better.  It was acknowledged it would be easier to get Government Departments 
involved if England and Wales introduced a similar process. 
 
5.7 It was suggested that IDOs could be introduced as a pilot initially without 
involving HMRC and DWP.  The latter could be added to primary legislation at a later 
date subject to agreement amongst the working group and policy proposals being 
accepted by Ministers.   
 
5.8 There are already many ways for a creditor to obtain information.  It was 
suggested that creditors have access to lot of information but don’t use it.  As an 
example, credit reference agencies provide details of bank accounts. The vast majority 
of Scottish court users are not able to access the same level of information as a local 
authorities.  It was also recognised that the information held by the credit reference 
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agency could be out of date.  There was general consensus that although enforcement 
measures in Scotland are particularly good, IDOs could help identify where a debtor 
can’t pay.  IDOs would therefore complement existing diligence measures.  At present 
there is nothing to prevent a creditor from putting an arrestment on every bank but this 
is costly.  IDOs would allow a creditor to establish the correct bank, removing the need 
to approach all banks. 
 
5.9 The group discussed how assurances can be given to ensure the information 
provided is for the correct person e.g. how to differentiate between a father and son 
with the same name and address.  In addition, certainty that up to date information is 
held by authorities holding the data. The group agreed that safeguards should be built 
into the process. It was accepted that the vast majority of creditors would use IDOs for 
customers who are engaged but not interested in supplying information.  It was agreed 
that there should be responsibility on the applicant to make sure they are pursuing the 
correct person - following a process such as initially serving the charge for payment 
and Debt Advice and Information Package.  It was agreed that the debtor would need 
to be informed of an IDO application being made and given time to oppose this action. 
 
Process of applying for an IDO 
 
5.10 The group discussed when a creditor would apply for an IDO and whether this 
would be at the start of diligence.  There were mixed views – some thought it was 
unfair to expect a creditor to have already attempted diligence before being able to 
apply for an IDO as this would incur unnecessary expense.  Some thought that a 
creditor should have already attempted another diligence as a first step application 
would create significant volumes for the courts.  It was suggested that there should be 
some form of application process, similar to the current process in Exceptional 
Attachment.   
 
5.11 The current court process of simple procedure was discussed and it was agreed 
that papers in all cases must be properly served.  There was some experience within 
the working group of sheriff officers being reluctant to pursue diligence unless it could 
be shown that the charge for payment had been hand delivered/recorded delivery by 
Royal Mail.  The Court rules as they stand are satisfied with the current procedure for 
serving documents.  
 
5.12 The group acknowledged the rights of the debtor to defend themselves. It was 
acknowledged that sheriff officers do not treat current procedures as a tick box 
exercise.  It was suggested that debtor protection could be set out in legislation with a 
prerequisite for particular information to be known before action could be initiated - 
with appropriate signposting for help and advice.  It was further suggested that there 
could be a timescale for application being made and to try to engage with the customer 
before taking any further steps.  The working group acknowledged that the regulations 
could not provide for the debtor being compelled to provide information. 
 
Data Protection 
 
5.13 The group discussed identification requirements as the most important part and 
discussed penalties for misuse of data.  Date of birth and national insurance numbers 
were thought to be useful identifiers.  If data is misused there should be severe 
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consequences and it was recognised that there are already severe repercussions for 
sheriff officers who do not follow the correct processes and that would stand for IDOs. 
 
5.14 The group questioned the provision to share information with other creditors 
who are seeking information about a debtor.  To ensure compliance with GDPR, it was 
agreed that where an application is made by a creditor, the information obtained 
should only be available to that creditor and held only for as long as necessary.    
 
5.15 The group discussed how IDOs would work in relation to joint debts.  A creditor 
can enforce against one debtor or the other – although they are jointly and severally 
liable. It was agreed that an IDO would be for an individual. 
 
Potential Volume 
 
5.16 It was agreed that it would be useful for the group to estimate the volume of 
IDOs. However, they acknowledged this would be easier to do when the criteria for 
applying for an IDO is clearer.  Although local authorities can access information to 
help with diligence, an estimated 60% could still benefit from an IDO. 
 
5.17 Money advisers may see a big increase in clients if IDOs are introduced. The 
court suggested that this was an issue since IDOs potentially don’t just apply to 
decrees but also documents of debt.  
 
Action: Sheriff Officers and AiB to consider potential volumes of IDO applications. 
 
5.18 The meeting agreed that there should be further information gathered in order 
to estimate the numbers involved and potential cost to the court and creditors. It was 
suggested that if it was too expensive for creditors they simply wouldn’t use it. Sheriff 
Officers considered that IDOs would likely cost less than a blanket attachment. The 
estimated cost should include the cost of the arrestment, the gatekeeper role, online 
portal and provision of information. 
 
Action: AiB to consider the cost of an IDO application. 
 
5.19 Creditors are not using available resources already due to resources/lack of 
knowledge. The working group discussed and agreed that a fundamental element of 
civil justice provides for creditors to access the courts to get their money back.  It was 
generally accepted that there is a place for IDOs but there is a need to strike the 
balance. 
 
Governance   
 
5.20 There was discussion as to whether the courts would be the most appropriate 
body to administer IDOs and it was highlighted that the courts in England and Wales 
have a quite different role than Scottish courts.  IDOs would be a new process and 
court would become a gatekeeper.  Both AiB and Sheriff Officers were suggested as 
alternative gatekeepers - however, it was agreed that judicial oversight would be 
important in any process.  
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5.21 There was concern that sheriff officers could potentially be seen as having a 
vested interest.  After discussion the working group were more comfortable with them 
being involved in the process - primarily because sheriff officers are regulated with 
appropriate safeguards/measures in place. 
 
5.22 The practice of third-party debt collection agencies/companies who buy up old 
debts was discussed.  These creditors often take people to court for debts that have 
prescribed, and a decree is issued for a debt which is not due. There was concern that 
this type of unscrupulous creditor would aim to use IDOs. It was agreed that this 
highlighted a flaw in a different process rather than being specific to IDOs.  
 
5.23 IDOs could be used to target non-co-operators and to act as an incentive for 
engagement.  It was accepted that an IDO would not always result in diligence - rather 
it would serve to give a creditor an indication of the likelihood of successfully pursing 
the debt.  
 
Minimum Debt Level 
 
5.24 The working group discussed introducing a minimum debt level for IDOs. There 
was concern that setting a minimum level would unfairly prejudice some creditors and 
this raised an access to justice issue. It was suggested that the level could be tied to 
sequestration levels since there already exists a process whereby creditors can 
cumulate debts to sequestrate an individual.  It was also suggested that setting a 
minimum debt level would be difficult - instead the main driver should be the likelihood 
of successfully recovering the debt. 
  
5.25 Given the potential role of the banks within disclosure of information, it was 
agreed to contact the clearing banks to involve them in the working group’s 
discussions.  It was highlighted there may be a need to review protected minimum 
balance and earnings arrestment tables.   
 
Action:  AiB to invite a representative of the clearing banks to the meetings. 
 
6. Any other business 
 
6.1 A request to consider earnings arrestment was deferred to a later meeting.  The 
chair thanked all members for their contributions and attendance. 
 
7. Date of next meeting 
 
7.1 The next meeting is expected to be at the end of October.  Laura will be in 
contact to confirm availability.  
 
 
 
AiB 
August 2018 


