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Dear Trustee/Agent  
 
Since I wrote to you on 30 May 2003, there have been a number of policy developments and 
legislative changes which impact on the work of the Agency as well as Insolvency Practitioners.  
The main ones are noted below.  I hope the links or references to where you can find further 
details [where appropriate] are helpful. 
 
 
Data Protection Act 1998 
 
I have reviewed our policy on the Data Protection Act 1998.  The Agency had previously relied 
on the exemption of section 31.  I have decided that this is not defensible.  Full details of the 
policy of handling subject access requests under the Act are on our website at 
www.aib.gov.uk. 
 
Please note in particular that, under the Act, the work that Agents do on behalf of the Accountant 
in Bankruptcy is likely to lead to them operating as data controllers.  A data controller is defined 
in section 1.1 of the Act.  Notification by data controllers is covered in sections 16 to 26.  I urge 
you to consider your position and whether you should register yourself with the Information 
Commissioner. 
 
Please note that when we receive a data subject access request, the files you maintain under 
the Agency Contract will be called in for review.  Third party permission will not apply to these 
files and, as data controller, I will be the sole arbiter as to the release of data. 
 
Practitioners who administer cases in their own right may also wish to review their procedures in 
the light of this guidance. 
 
The Information Commissioner’s address is: 

Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 5AF 
Phone:  01625  545745      Website: http://www.dataprotection.gov.uk/ 
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Regulation of Investigatory Powers (Scotland) Act 2000 
 
I have been considering my position in the light of advice about the operation of the above.   
New guidance can now be found on our website in the Policy section.  This guidance must be 
followed, where appropriate, with immediate effect. 
 
 
EC Regulations on Insolvency Proceedings 
 
The Insolvency (Scotland) Regulations 2003 came into force on 8 September 2003.  The 
Bankruptcy (Scotland) Act 1985, as amended, together with the Bankruptcy (Scotland) 
Regulations 1985, which can be found in the Notes for Guidance section of the website, have 
been amended accordingly. 
 
I anticipate that there will be limited impact in the administration of sequestration but it should be 
much simpler to register the appointment of trustee for the purpose of securing and realising 
assets in a member state to which the Regulations apply.  Please note that the law of the 
member state will still apply in relation to the recovery of assets. 
 
 
The Enterprise Act 2002 – Abolition of Crown Preference 
 
The Enterprise Act 2002 (Commencement No. 4 and Transitional Provisions and Savings) Order 
2003 gives effect to the provisions in section 251(2) of The Enterprise Act 2002 [copy of relevant 
section below].  The preferences defined in Schedule 3 paragraphs 1 to 3 cease to have effect in 
relation to sequestrations where the Petition was presented on or after 15 September 2003.  The 
Bankruptcy (Scotland) Act 1985, as amended, which can be found in the Notes for Guidance 
section of the website has been amended accordingly. 
 
Section 251 – Abolition of Crown Preference 

 (2) The following paragraphs of Schedule 3 to the Bankruptcy (Scotland) Act 1985 
(c.66) (list of preferred debts) shall cease to have effect: 

 
(a) paragraph 1 (debts due to Inland Revenue); 
(b) paragraph 2 (debts due to Customs and Excise); and 
(c) paragraph 3 (social security contributions). 

 
 
The Enterprise Act 2002 (Consequential Amendments) (Prescribed Part) (Scotland) Order 
2003 
 
Form 4.31(Scot) Notice in respect of order under section 176A pursuant to section 176A(5) of 
the Insolvency Act 1986 must be sent to Companies House and the Accountant in Bankruptcy.  
Our information booklets, which can be found on our website, have been amended accordingly. 
 
 
SIP 9 
 
I no longer require a Time and Charge Out Summary for any claims submitted under £1000 
[excluding VAT] (as per SIP9 at Appendix C and Appendix B of a Creditors’ Guide to 
Remuneration of Trustees in Bankruptcy, Scotland.  Claims over £1000 where the accounting  
 
 
 
 
 
 



 
 
 
 
period commences on or after 1 January 2003 will still require a Time and Charge Out 
Summary.  These new arrangements have been agreed with ICAS. 
 
 
Discharge of permanent trustee / reversion to debtor 
 
Where before the third anniversary of the case a dividend of 100p in the £ is paid to all creditors 
as well as statutory interest, I will consider applications for discharge by permanent trustees or 
my own discharge in Agency cases.  It follows that a reversion to the debtor of surplus funds can 
be made prior to the third anniversary of the cases but only in the context of a distribution of the 
estate, in terms of section 51 of the Act.   In no circumstances should payment be made to a 
debtor prior to the distribution of the estate provided for in section 51(1)-(4) of the Act.   
 
 
Sale of heritable property 
 
Part 6.1 of the Notes for Guidance has been amended.  The policy on Abandonment of Assets 
has been brought into line with the guidance given at Part 6.10 on the Sale of Heritable Property. 
 
Please note that Annex G1, referred to at Part 6.10 of the Notes for Guidance should be given to 
the debtor for retention and not be sent to the Keeper of the Registers of Scotland. 
 
 
Suspected offences report / jurisdiction 
 
A recent case highlighted difficulties in prosecuting offences where the debtor resides in another 
part of the UK.  A Scottish bankrupt cannot commit a Scottish bankruptcy offence elsewhere in 
the UK.  An example of this would be obtaining credit over the prescribed amount without 
advising the creditor that they are an undischarged bankrupt (though this might constitute a 
fraud).  On the other hand non-cooperation could sometimes be said to have taken place in 
Scotland, although the debtor is in England, for example not turning up for an examination. 
 
 
I hope this is all helpful. 
 
Yours sincerely 
 

   
 
Gillian Thompson 
Chief Executive 
 
 
 
 
 
 
 
 
 


