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Ministerial Foreword  
 
The Scottish Government is introducing new legislation for bankruptcy and debt relief 
with the aim of modernising personal insolvency and ensuring that there is a fair 
balance between the interests of debtors and creditors.   
 
In Scotland, the current law assumes that when a creditor takes court action to 
recover their money and they are not paid then the debtor is insolvent and can apply 
for bankruptcy.  However, some people are unable to apply because their creditors 
are not willing to go to court but will continually harass the debtor to collect the 
money they are owed.  These people desperately need a new way to find debt relief.  
 
The Bankruptcy and Diligence etc. (Scotland) Act 2007 will introduce a new route 
into bankruptcy for those with low incomes and low assets.  The purpose of the 
consultation was to seek views on how the scheme should work.  I am grateful to all 
who took the time to contribute. 
 
The responses were supportive of the scheme and a number were very thorough 
and included detailed comments on the proposals and policy intentions.  I 
considered the responses received and took into account the views expressed to 
develop a scheme which will be available to those on benefits or earning the national 
minimum wage (an income of £220.80 per week or less) and have no single asset 
worth more than £1,000.   
 
I hope this scheme can provide relief for those who need it most.  Bankruptcy is not 
an easy option, it has longer term consequences that should always be carefully 
considered.  To allow this new route to become available from April 2008 it is my 
intention to lay Regulations before Parliament in January. 
 

 
 
Fergus Ewing 
Minister for Community Safety
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Background 
 
The purpose of this consultation was to seek views on new regulation making 
powers introduced by section 15 of the Bankruptcy and Diligence etc. (Scotland) Act 
2007.  The purpose of these regulations is to address the currently unmet need, 
identified by the Working Group on Debt Relief, of people who require debt relief but 
cannot petition for their own bankruptcy under existing provisions.  The consultation 
exercise was produced by the Accountant in Bankruptcy on behalf of the Scottish 
Government. 
 
The new scheme will provide an alternative route into bankruptcy for debtors with 
low income and low assets (LILA). 
 
The consultation ran from 2 April 2007 to 26 June 2007.  All published responses are 
available in the Scottish Government Library.   
 
An analysis of the responses to the consultation questionnaire is shown in Annex A. 
 
A breakdown of the respondents is shown in Annex B.  
 
A list of organisations who responded is shown in Annex C. 
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Overview  
 
In general, respondents were supportive of the scheme and agreed that a new route 
into bankruptcy is required.  The main areas of concern expressed by respondents 
were as follows – 
 

•  The earnings threshold should not be too low to exclude the debtors who 
need this form of debt relief.  

•  Debtors should not be excluded by the scheme because of Social 
Security benefits or tax credits. 

•  The property rule would exclude home-owners with little or no equity in 
their home. 

•  The scheme should be as close to “normal” bankruptcy as possible. 

•  The scheme should be simple to administer but must allow for paper-
based applications. 

•  If there is an application fee, the scheme should take account of people’s 
ability to pay. 

•  The scheme must be protected from abuse. 

•  Debtors need to understand the consequences of an application and the 
alternatives available to them. 
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Evaluation 
 
The number of responses to this consultation was disappointing.  We particularly 
note the lack of any response from the creditor community.  However, a number of 
responses were very thorough and included detailed comments on the proposals 
and policy intentions. 
 
Income 
 
The majority of respondents agreed that the level should be higher than £100.00 and 
that the national minimum wage should be used to calculate the level of income for 
the purposes of qualification for the LILA process.   
 
Overwhelming agreement was shown for any person in receipt of an income based 
benefit to be treated as having no income and that a number of benefits should be 
disregarded for the purposes of income calculation. 
 
Assets 
 
Overall agreement was given that the asset level of £1,000 was appropriate.  The 
majority of respondents stated that homeowners should be included in the scheme 
with a view that the value of equity in a property should be the appropriate criteria. 
 
Debt Threshold 
 
The consensus given was that £3,000 was the appropriate level, however, those 
who disagreed felt that those with small debts should not be excluded. 
 
Applications 
 
It was felt that a paper based application process would be the most suitable 
method.   
 
Respondents agreed that any fee payable should only cover the costs of the 
process.  However, concerns were raised that the groups targeted for this scheme 
would have no disposable income and that exemptions should be available for those 
on benefits.   
 
No clear agreement was reached as to the suitability of a Statutory Declaration.  
Those in favour stated that it should be simple and user friendly while those against 
felt it would be open to abuse. 
 
Awards 
 
The majority of respondents agreed that a delay between application and award 
would be appropriate, with the time period of 5 weeks allowing debtors to withdraw 
and creditors to object. 
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Conclusion and Outline of Proposed Scheme 
 
Following consideration of the respondents comments an outline of the scheme has 
been developed and is detailed below.   
 
The views expressed regarding the income threshold were taken on board and the 
level will be set at the National Minimum Wage (NMW) multiplied by 40 hours.  This 
level will then be automatically uprated in line with any future changes to the NMW.  
The asset level threshold will be set at no single asset to be owned that will be worth 
more than £1,000 with a maximum accumulated assets of £10,000.   
 
All debtor applications for bankruptcy will be determined by the AiB using one 
application form and debtors who meet the LILA criteria will be requested to sign a 
Statutory Declaration.  There will be no delay between the application and award of a 
LILA application as all cases will be managed in the same way.  A standard fee will 
be payable which will cover the determination of the application and the basic costs 
of the administration of a LILA case.  No exemptions will be made as it was 
considered that payment would not be insurmountable when weighed against the 
benefits of obtaining debt relief.   
 
A number of respondents asked for home owners to be included in the scheme with 
consideration given to the level of equity in a property rather than ownership.  It was 
felt that this type of information would be very difficult to establish and would 
considerably increase the administration required on these cases.  It is also more 
likely that if a debtor owns land or property a creditor would be willing to take court 
action to recover their money and therefore allow the debtor to access bankruptcy 
through apparent insolvency. 
 
A full evaluation of the scheme will be carried out following implementation to assess 
if the policy intentions have been met and if any changes to the scheme are 
required. 
 
The Regulations to specify the conditions that will require to be met to qualify for 
access to the scheme, at the date the application is made, will come into force in 
April 2008.   
 
Income Threshold 
 
The prescribed rate of income for the purposes of section 5A(2) shall be 40 × the 
figure specified in regulation 11 of the National Minimum Wage Regulations 1999 
(currently £5.52 per hour).  When the scheme is introduced the earnings threshold 
will be equal to £220.80 per week.  Monthly, other periods of payment and where 
earnings vary will be converted to weekly equivalents by a rule to average earnings 
over a 12 week period. 

A person in receipt of an income related benefit (as defined in section 191 of the 
Social Security Administration Act 1992) or income-based jobseeker’s allowance (as 
defined in section 1(4) of the Jobseekers Act 1995) or working tax credits as defined 
in section 1(1)(b) of the Tax Credits Act 2002 will be treated as having no income for 
the purposes of section 5A(2).   
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The definition of what counts as income, i.e. not just earnings but also other types of 
income, will be that which would be taken into account for the purposes of section 32 
of the Bankruptcy (Scotland) Act 1985.  This applies in relation to individual income 
e.g. a person might be eligible even if their spouse has income in excess of the 
threshold. 

Any income from social security benefits or tax credits (other than benefits or credits 
mentioned above) for the purposes of the LILA scheme would be disregarded from 
the calculation of income. 

Asset Threshold 

The debtor will own no single asset which exceeds £1000 in value and the total 
value of debtor’s assets will not exceed £10,000.   

For the purposes of section 5A(4) any asset which would not vest in a trustee under 
section 33(1) of the 1985 Act will be disregarded.  

Debt Threshold 

The debt threshold for all debtor applications will be £1,500.  

Application Process 

There will be one form for all debtor applications.  LILA scheme applications will be 
identified from information provided by debtors and those which appear to meet the 
LILA criteria will be asked to complete a Statutory Declaration. 

The debtor will be asked to complete a Statutory Declaration form within 21 days.  If 
the form is not returned within this time, consideration will be made as to whether 
there are other grounds for an award e.g. any evidence of apparent insolvency, and 
if not the application will be refused.  

A standard fee will be applied to all applications, including LILA, and an award will be 
refused if payment is not made within time period specified.  There is no intention to 
include any exemption categories.   

Award 

The award will be based on the debtor’s Statutory Declaration averring that they 
meet the conditions for the LILA scheme.  An award made on the basis of a false or 
incomplete declaration will stand, subject to a petition for recall.  

Any false statement made in a Statutory Declaration will be an offence for the 
purposes of section 67(1) of the 1985 Act and the debtor could be subject to a 
bankruptcy restrictions order.  

The form of notice in the Edinburgh Gazette in cases where the award is made 
under the LILA scheme will differ and will include the following statements: 
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• The debtor meets the conditions set out in section 
5(2B)9c)(ia) of the 1985 Act; and 

• No dividend is expected and therefore creditors are not 
invited to submit claims in anticipation of a dividend, although 
the Accountant in Bankruptcy shall accept notification of 
sums outstanding to any creditor or of any other information 
relevant to the sequestration which a creditor may wish to 
draw to attention of the Accountant. 

An award of sequestration under the LILA scheme will have the same effect as an 
award under apparent insolvency.  If the debtor’s circumstances change or 
assets/income come to light later the trustee will be able to collect contributions or 
realise assets. 
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Annex A 

Analysis of Responses to the Consultation Questionnaire 

1. Income  
 
The new Act will allow a LILA bankruptcy application if a debtor’s income does not 
exceed £100.  The power to make regulations allows us to vary this amount.  The 
regulations also allow us to provide that in specified circumstances types of income 
can be ignored or disregarded.  
 
Question 1(a) 
 
Do you agree with the proposal to treat someone in receipt of an income-based 
benefit as having no income for the LILA scheme? 
 
Yes: 29 
No: 7 
No answer: 0       
 
Question 1(b)  
 
Do you think £100 is the appropriate level for the purposes of calculating low 
income? 
 
Yes: 7 
No: 26 
No answer: 3 
        
Question 1(c)  
 
If not, please state what you would consider to be the appropriate level e.g. £150, 
£200, and why? 
 
An alternative figure was given by 16 out of the 26 who responded No to Question 
1(b).  The average figure given as an alternative was £186.  The main reasons given 
for this a higher figure was that the National Minimum Wage should be considered 
when calculating the level of income.   
 
Some respondents felt that the calculation should be based on surplus income. 
Others expressed concern that the proposal does not take account of the size of the 
applicant’s family and the level of their outgoings.  Some respondents felt that 
income should be clearly defined as individual income rather than joint income. 
Some respondents felt that the income threshold should be linked to a mechanism 
that would allow it to be uprated automatically. 
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Question 1(d)  
 
How should income be calculated, e.g. gross income at date of application or gross 
weekly income averaged over 6 month or 12 month period? 
 
There were several different responses to this, but the most common (11 responses) 
was that income should be averaged over a 12 month period.  
 
Question 1(e)  
 
Should Child Tax Credit be disregarded in the calculation of income? 
 
Yes: 24 
No: 7 
No answer: 5 
 
Question 1(f)  
 
Should any other benefits or tax credits be disregarded in the calculation of income? 
 
Yes: 24 
No: 9 
No answer 3 
 
Question 1(g) 
 
If so which benefits should be disregarded? 
 
The other benefits which respondents thought should be disregarded, and the 
numbers of responses, are as follows – 
  
Disability Living Allowance 11 
Attendance Allowance 10 
Carers Allowance 5 
Incapacity Benefit 1 
Child Benefit 4 
Tax Credits 2 
Pension Credit 2 
Retirement Pension 1 
Job Seekers Allowance (Contributory) 1 
Housing Benefit 2 
Council Tax Benefit 1 

 
Some respondents expressed the strong view that all benefits and tax credits are 
intended to provide subsistence level income and to meet specific needs and should 
be disregarded for the purposes of income calculation under this scheme.  Some felt 
that any amount for child support and maintenance should be disregarded in the 
calculation of income. 
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2. Assets 
 
The new Act will allow a LILA bankruptcy application if a debtor’s assets do not 
exceed £1,000 and they do not own a house.  The power to make regulations allows 
us to vary this amount.  Some assets are exempt under current bankruptcy rules.  
These include things like tools the debtor needs to work, and household items.  
Assets worth less than £1,000 are not normally realised and it is not anticipated that 
the LILA procedure will be different.    
 
Questions 2(a)  
 
Do you think £1,000 is the appropriate level for the purposes of calculating assets? 
 
Yes: 23 
No: 12 
No answer: 1 
 
Question 2(b)  
 
If not, please state what you would consider to be the appropriate level, and why (for 
example, linking to other limits in use in diligence). 
 
The most common alternative level suggested was £1,500 (4 responses). The 
highest alternative level was £3,000 (2 responses). 1 respondent suggested that the 
asset threshold should be lower for LILA cases (£300). 
 
Question 2(c)  
 
Should excluded assets only be those which would be excluded from bankruptcy? 
 
Yes: 33 
No: 0 
No answer: 3 
 
Question 2(d)  
 
If not, which other types of assets should be included or excluded? 
 
No respondents felt that there were additional assets which should be included or 
excluded but several emphasised the importance of remaining consistent with the 
rules that currently apply to bankruptcy. 
 
Question 2(e)  
 
Do you agree that anyone who owns their own house or other property should be 
excluded from the LILA scheme? 
 
Yes: 15 
No: 20 
No answer: 1 
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Question 2(f)  
 
If not, why? 
 
Respondents who disagreed with the exclusion of debtor who own their own home 
felt that the appropriate criteria should be whether there is any significant equity in 
their home. 
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3. Debt Threshold  
 
The new Act will increase the debt threshold for petitions for bankruptcy from £1,500 
to £3,000.  It is the intention that this threshold (£3,000) will be used for LILA 
applications to maintain consistency.   
 
Question 3(a)  
 
Should there be a different debt threshold for LILA applications? 
 
Yes: 7 
No: 23 
No answer: 6 
 
Question 3(b)  
 
If so, at what level should it be set and why? 
 
Most of the respondents who disagreed with a £3,000 debt threshold felt that the 
current level of £1,500 should be kept for LILA applications so that people with 
smaller debts would not be excluded. 
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4. Applications 
 
Applications will be determined by the Accountant in Bankruptcy.  We proposed an 
on-line application process.  We proposed a fee for applications of approximately 
£50 to cover outlays.  We proposed that debtors should complete a simple Statutory 
Declaration as evidence that they meet the LILA criteria.   
 
Question 4(a)  
 
Do you agree that a simple on-line process should be the usual means of applying 
for bankruptcy through the LILA scheme? 
 
Yes: 14 
No: 20 
No answer: 2 
  
Question 4(b)  
 
If not, what forms of applications should be allowed and why? 
 
The majority of those who responded Yes also felt that a paper form should be 
available for those unable to access an on-line system. 
 
Those who responded No said that a paper form should be the preferred method of 
application as the group being targeted by this scheme were unlikely to have access 
to an online application process.  They also expressed concerns that such a system 
could be open to abuse and that this method would not allow for the verification of 
identity and the evidence that would be required to establish status for the scheme. 
 
Question 4(c)  
 
Do you think that the proposed £50 fee is reasonable? 
 
Yes: 20 
No: 15 
No answer: 1 
 
Although 20 respondents felt that a £50 fee was reasonable, 3 of these felt that there 
should be exemptions similar to those allowed under the current Sheriff Court 
petition rules.  
 
Question 4(d)  
 
If not, what kind of fee structure would be appropriate? (please consider issues such 
as deterrence, consistency with other applications, waivers for specific groups of 
debtors, higher costs of administering hard copy applications) 
 
One respondent who answered Yes stated that any fee charged should only cover 
the costs. 
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Respondents who answered No stated that the group targeted for this scheme were 
unlikely to have any disposable income with which to pay a fee.  The majority of 
stated that a fee would be acceptable if there were exemptions available for benefit 
claimants.  Further suggestions were a fee charged on a sliding scale in relation to a 
persons income and 3 respondents indicated that no fee should be charged. 
 
One respondent suggested that the fee should be payable in two instalments to ease 
the burden on low incomes. 
 
One respondent felt that the fee should be higher. 
 
Question 4(e)  
 
Do you agree that a Statutory Declaration by a debtor should be sufficient for a 
debtor’s application? 
 
Yes: 17 
No: 17 
No answer: 2 
 
Question 4(f)  
 
If not, what else should be required and why? 
 
Some respondents were concerned that a declaration could be open to abuse and 
that there should be independent checks to verify debts and the debtor’s stated 
income and assets. Other respondents felt that there should be a process to ensure 
debtors receive money advice before making an application. Those who were in 
favour of a Statutory Declaration emphasised that it should be simple and user 
friendly. 
 
Question 4(g)  
 
Do you have any other suggestions for the LILA process which you would like us to 
consider? 
 
Some of respondents’ comments have been summarised below. These are included 
to illustrate the range of responses. 
 

•  Advice on the implications of insolvency should be mandatory.   
 

•  Debtors should confirm that they have explored other steps to resolve 
debt problems before applying. 

 
•  Third party assessment of a debtor’s circumstances to prevent abuse.   

 
•  Administration should be shared by AiB and Money Advisers.   
 
•  Insolvency Practitioners should act as trustees.  
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•  Appropriate penalties should be imposed if debtors make false 
declarations. 

 
•  Debtors should be excluded from scheme if they are found to have made 

fraudulent declarations. 
 

•  Debtors should agree to receive financial education as a condition of an 
award. 
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5. Awards 
 
We proposed that there should be a 5 week delay before a LILA award comes into 
effect.  We suggested that this could be used to allow a debtor to withdraw the 
application or to allow a creditor to object to the application.   
 
Question 5(a)  
 
Do you agree that there should be a delay between the date of application and an 
award of bankruptcy? 
 
Yes: 23 
No: 12 
No answer: 1 
 
Question 5(b)  
 
If no, why not? 
 
The respondents who disagreed with a delay felt that the LILA route should be no 
different from the present system. 
 
Question 5(c)  
 
If yes, is 5 weeks a reasonable period? 
 
Yes: 17 
No: 6 
(of those who answered “Yes” to question 5(a)) 
 
Question 5(d)  
 
If you do not agree that 5 weeks is a reasonable period, what alternative would you 
suggest and why? 
 
Most of the respondents who agreed with a delay but felt that 5 weeks is 
unreasonable, felt that the period should be shorter, and that between 2-3 weeks 
would be sufficient.  One respondent felt that at least 8 weeks would be required to 
gather and assess the necessary information.  The respondents who disagreed with 
a period of delay felt that debt relief should be provided as soon as possible.  
 
Question 5(e)  
 
Should the debtor be able to withdraw their application during this period? 
 
Yes: 29 
No: 4 
No answer: 3 
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Question 5(f) 
 
Should the creditor be entitled to object to an application during this period? 
 
Yes: 21 
No: 13 
No answer: 2 
 
Question 5(g)  
 
If so, should grounds for objection be restricted to the accuracy and honesty of the 
debtor’s averment of low income and low assets? 
 
Yes: 14 
No: 7 
(of those who answered “Yes” to question 5(f)) 
 
Question 5(h)  
 
If not, what other grounds for objection should be considered? 
 
The following suggestions were given –  
 

•  Dishonesty. 
 

•  Credit obtained recently. 
 
•   The level of debt is significant. 

 
•  Previous bankruptcy, gratuitous alienation or fraud. 

 
•  Abuse of the scheme. 
 
•  Under declaration of indebtedness. 
 
•  Accruing liabilities other than interest.  

 
•  The debtor has not sought money advice prior to application. 

 
•  Creditor able to offer alternative payment methods to debtor. 
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6. Comments 
 
Some of respondents’ comments have been summarised below.  These are included 
to illustrate the range of responses. 
 

•  The process should be as simple as possible.   
 
•  It is essential that debtors receive money advice to understand the 

implications of the options available to them. 
 

•  Creditors do not need a right of objection if an independent assessment of 
financial circumstances is a statutory requirement. 

 
•  Change is needed to relieve the pressure on debtors who cannot get 

Apparent Insolvency.   
 
•  The development of the new scheme should not be rushed into – lessons 

should be learned from the introduction of the Debt Arrangement Scheme. 
 

•  How will creditors be notified before the award is made?   
 
•  Will Income Payment Agreements and Orders apply if the debtor’s 

circumstances change? 
 

•  If a false declaration is made or the asset position improves will normal 
procedures apply? 

 
•  Good idea. 

 
•  A new system is urgently required. 
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Annex B 
 
Breakdown of Respondents 
 
 
Respondent’s capacity    No. of Responses
 
Advice Sector     12
 
Individual      2
 
Insolvency Practitioner    12
 
Professional bodies     4
 
Statutory bodies     3
 
Other                                                                                                                            3
 
Total 36
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Annex C 
 
List of Organisations which responded 
 

Action Group 

Citizens Advice Scotland 

The Committee of Scottish Clearing Banks 

Dumfries & Galloway Citizens Advice Bureau 

East Ayrshire Council 

Glasgow City Council 

Hamilton Citizens Advice Bureau 

HM Revenue & Customs 

The Insolvency Service 

Institute of Chartered Accountants of Scotland 

Invocas Group  

James McIntyre & Co 

KPMG 

Law Society of Scotland 

Meston Reid & Co 

Money Advice Scotland 

Money Advice Trust 

North Ayrshire Council Welfare Rights & Debt Advice 

PKF (UK) LLP 

R3, The Association of Business Recovery Professionals, Scottish Technical 
Committee. 

Renfrewshire Council Advice Works 

Scottish Churches Social Inclusion Network 

South Ayrshire Council 

W White & Co 
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