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Ministerial Foreword 
 
The Scottish Government is introducing new legislation for bankruptcy and debt relief 
with the aim of modernising personal insolvency and ensuring that there is a fair 
balance between the interests of creditors and debtors.  The purpose of the 
consultation was to collect views on whether debts owed to Credit Unions should be 
given special protection.  I am grateful to all those who took the time to contribute.   
 
Credit Unions have an important place in the Scottish Government’s policy to 
promote financial inclusion. That is why the Scottish Government provides financial 
support to assist the valuable work done by Credit Unions. 
 
Having considered the responses carefully and noted the difference in the views 
expressed by members of the Credit Union sector and other respondents, I believe it 
would not be right to introduce special protection for debts owed to Credit Unions in 
Protected Trust Deeds at this time. I share the concerns of those respondents who 
felt that special protection for Credit Union debts would adversely affect the interest 
of debtors who are genuinely in need of debt relief.  There is little evidence that 
Credit Unions are disproportionately disadvantaged compared to other creditors.  My 
view is that excluding debt relief for Credit Union debts might push debtors from 
Protected Trust Deeds into bankruptcy. 
 
In April 2008 the Bankruptcy and Diligence etc. (Scotland) Act 2007 will introduce 
new supervision powers for the Accountant in Bankruptcy (AiB) in respect of 
Protected Trust Deeds.    I consider that this is a reasonable response at the present 
time to address the issues raised by the Credit Union sector. 
 
I have instructed the AiB to ingather information on debts within Protected Trust 
Deeds which will form part of the overall review of Protected Trust Deeds to be 
carried out by AiB from April to September 2008. The review will evaluate whether 
further reform of Protected Trust Deeds, including special protection for Credit 
Unions, is appropriate. 

 
Fergus Ewing MSP 
Minister for Community Safety
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Background 
 
 
During Parliamentary debate on the enabling powers for new Protected Trust Deed 
Regulations, concerns were raised about the impact of Protected Trust Deeds on 
Credit Unions.  In response to this debate, the Scottish Government agreed to issue 
a supplementary consultation on a proposal to give Credit Unions special treatment 
in Protected Trust Deeds. The consultation exercise was conducted by the 
Accountant in Bankruptcy (AiB) on behalf of the Scottish Government.  
 
Comments were sought on the following –  
 

• Whether cancelling debt in a trust deed has a particularly harsh impact on 
Credit Unions, 

• Whether cancelling debt in a trust deed has a particularly harsh impact on any 
other type of creditor, 

• Whether Protected Trust Deeds should give special protection to Credit 
Unions, 

• Whether Protected Trust Deeds should give special protection to any other 
type of creditor, and 

• Whether protecting Credit Unions will have an undue impact on other 
creditors. 

 
The consultation ran from 2 April 2007 to 26 June 2007. The consultation document 
was distributed to the 136 Credit Unions in Scotland and Insolvency Practitioners 
who currently act as Agents for the AiB where the Accountant is appointed Trustee in 
a bankruptcy.  The document was made available on the Scottish Government and 
AiB websites together with an online response form. 
 
In total 74 responses were received.  All published responses are available in the 
Scottish Government Library.   
 
An Analysis Report detailing the responses to the consultation is at Annex A. 
 
A breakdown of the respondents is shown in Annex B.  
 
A list of organisations who responded is shown in Annex C. 
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Overview 
 
 
Of the 74 responses received 50 were on behalf of Credit Unions and 24 were 
received from other categories of respondent. A breakdown of the respondents by 
category is shown in Annex A. 
 
The consultation asked respondents for views on two options. 
 

Option 1 (Do nothing) – The intended reform of Protected Trust Deeds will be 
sufficient to protect the interests of all creditors, including Credit Unions. 
 
Option 2 (Debts not cancelled) – Debts due to Credit Unions should not be 
cancelled by Protected Trust Deeds. 

 
Option 1 was supported by 17 respondents, including one Credit Union. 
 
Option 2 was supported by 57 respondents, of which 55 were from Credit Unions or 
individuals and professional bodies connected with Credit Unions. 
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Evaluation 
 
Responses from outside the Credit Union community, and one response from a 
Credit Union, were in favour of Option 1. These include responses from trading 
standards and money advice organisations. The main reason given for favouring this 
option is that it treats all creditors equally.  These respondents did not accept that 
there is a case for Credit Unions to receive special treatment.  
 
These respondents felt that Option 2 would run contrary to the principles of fresh 
start and financial inclusion because a debtor could not be relieved of Credit Union 
debt except through bankruptcy.  Some respondents felt that special protection for 
Credit Unions is not needed as a more active interest from the creditor community is 
being taken towards Protected Trust Deeds. 
 
Reponses from Credit Unions, individuals and professional bodies connected with 
Credit Unions showed a preference for Option 2.  Of these responses 36 were based 
on a proforma response.  There were also multiple responses received from 7 Credit 
Unions. 
 
The main reason given for favouring this option is the impact of debts included in 
Protected Trust Deeds on the continuing capacity of Credit Unions to promote 
financial inclusion.  Promotion of financial inclusion is a policy objective of both 
Scottish and UK Governments, who have both provided funding to Credit Unions.  
This funding has in part been to support Credit Unions to provide affordable loans to 
higher risk individuals who do not necessarily follow the traditional ‘save and lend’ 
model.  Credit Unions point out that many of their members turn to them for 
assistance when they are already in financial difficulty and face a greater risk of 
insolvency.   
 
Respondents from Credit Unions provided clear evidence of the special role played 
by their organisations in supporting those who have limited access to traditional 
finance.  Some Credit Unions also provided details of losses incurred through debts 
written off in Protected Trust Deeds.  Many felt that Protected Trust Deeds do not 
operate in the best interests of creditors. 
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Conclusions 
 
Following consideration of respondents’ comments we do not intend to introduce any 
special provisions to protect Credit Union debts in Protected Trust Deeds at the 
present time.  There is very strong support for special provisions from within the 
Credit Union community but very little support from outside that community.  
 
Section 23 of the Bankruptcy and Diligence etc. (Scotland) Act 2007 contains powers 
for the Accountant in Bankruptcy to supervise Trustees under Protected Trust 
Deeds.   Our view is that this new role, which will be introduced in April 2008, will be 
sufficient to allow the AiB to address concerns about the operation of Protected Trust 
Deeds.  We propose to monitor and review the process of supervision and on that 
basis consider whether further regulation of Protected Trust Deeds is required.   
 
We do not consider that protection for Credit Union debts in the form proposed in the 
consultation would unduly affect the interest of other classes of creditor.  This is 
because the dividend payable to creditors, if any, would not be reduced. 
 
However, we have considered representations that special protection for Credit 
Union debts would unduly affect the interests of debtors and we are persuaded that 
this is the case. When an individual grants a Protected Trust Deed, all available 
assets and income are transferred to their Trustee and realisations generated by this 
are paid to the creditors after deducting fees and outlays.  The general rule is that 
the obligation of the individual to pay any part of a debt that has not been paid by the 
Trustee is cancelled.   
 
Credit Unions make the point that their loans are typically for relatively low amounts 
and that they are usually willing to renegotiate the terms of repayment.  However, we 
do not consider that this sufficiently addresses the concerns raised about a lack of 
debt relief in Protected Trust Deeds if special provisions are introduced for Credit 
Union debts.  Our view is that limiting debt relief in this way would be likely to push 
people from Protected Trust Deeds into bankruptcy. 
 
We will carry out a review in the 6 months from the date of commencement of the 
AiB’s supervision role (i.e. from April to September 2008).  During the review we will  
 

• Collect further evidence using the new role of supervision,  
• Invite Credit Unions to provide further evidence to support a change, and 
• Evaluate the evidence as part of an overall review of Protected Trust 

Deeds. 
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Annex A 
 
Analysis of Responses to the Consultation Questionnaire 
 
1.  Impact of Protected Trust Deeds on debts owed to Credit Unions 
 
Question 1(a) 
 
Do you think that cancelling debt in a Protected Trust Deed has a particularly harsh 
impact on Credit Unions?  
 
Yes: 54 
No: 16 
No answer: 4 
 
Question 1(b)  
 
If yes, what evidence do you have to support your comments? 
 
Those who answered ‘yes’ to question 1(a), gave similar responses as to why 
cancelling debt in a Protected Trust Deed has particularly harsh consequences on 
Credit Unions.  In general, these refer to the special status of Credit Unions in 
comparison to other lenders.  As non-profit organisations, they offer a low interest, 
low cost alternative compared to other lenders on the market.  They are limited in 
their capacity to charge interest and fees and to write-off debts.  It was felt that the 
impact of Protected Trust Deeds on Credit Union debts is likely to limit their capacity 
to lend to borrowers who are largely excluded from private credit and that this would 
drive vulnerable debtors to loan sharks. 
 
Question 1(c) 
 
Do you think that protected Trust Deeds should give special protection to Credit 
Unions? 
 
Yes: 55 
No: 16 
No answer: 3 
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2.  Impact of Protected Trust Deeds on debts owed to other creditors 
 
Question 2(a) 
 
Do you think that cancelling debt in a Protected Trust Deed has a particularly harsh 
impact on any other creditor? 
 
Yes: 5 
No: 63 
No answer: 6 
 
Question 2(b) 
 
If yes, what other creditors are affected? 
 
The other creditors suggested were small businesses, students with respect to their 
student loans and any small organisations dealing with “customers of lesser 
business acumen”.  Some respondents felt that the best way to deal with this is to 
assess other creditors’ claims on their own merits. 
 
Question 2(c) 
 
Do you think that Protected Trust Deeds should give special protection to any other 
type of creditor and which ones? 
 
Yes: 8 
No: 59 
No answer: 7  
 
The general consensus was that once you started offering special protection to other 
creditors, a slippery slope would ensue.  Some respondents felt that other creditors 
apart from Credit Unions are able to adjust their prices and lending rates to recover 
the costs of losses.  The majority thus felt that all creditors should be treated equally 
or else any changes would be equivalent to a step backwards. 
 
Those who agreed with extending special protection to other creditors were keen to 
include local authorities due to their frequent status as involuntary creditors, small 
businesses, student loans, creditors whose money cannot be written off easily (in 
comparison to, for example, banks and loan companies) and finally, certain 
charitable bodies.  It was felt that charitable bodies should include those who had 
lent money for ‘provident purposes’ (for example, business start up).  It was felt that 
these other creditors should be assessed on their own merits rather than employing 
one static system. 
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3.  Impact of Protection on other creditors  
 
Question 3(a) 
 
Do you think that introducing special protection for Credit Unions (or another type of 
creditor) would unduly harm the interests of the rest of the creditors? 
 
Yes: 14 
No: 57 
No answer: 3 
 
Question 3(b) 
 
If yes, what evidence do you have to support your comments? 
 
Some of the respondents were concerned that dividends should not be preferentially 
paid out to Credit Unions, because this would unduly harm the other lenders. In 
particular, it was suggested that small businesses would be placed in an 
unfavourable position. It was also felt that preferential treatment towards Credit 
Unions within a Protected Trust Deed could result in more bankruptcies.     
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4.  Appropriate type of Protection 
 
Question 4(a) 
 
Which of the following options do you think would be the most appropriate? 
 
Option 1 (Do nothing) – The intended reform of Protected Trust Deeds will be 
sufficient to protect the interests of all creditors, including Credit Unions. 
 
Option 2 (Debts not cancelled) – Debts due to Credit Unions should not be cancelled 
by Protected Trust Deeds. 
 
Option 1: 17 
Option 2: 57 
 
Question 4(b) 
 
Why do you think this option is most appropriate? 
 
There was an overwhelming preference for option 2 in responses from Credit Unions 
and individuals and professional bodies connected with Credit Unions (55 out of 56 
responses). Other types of respondent were overwhelmingly in favour of option 1 (15 
out of 17 responses). 
 
The main reason for favouring option 2 is the disproportionate impact of debts 
included in Protected Trust Deeds on Credit Unions and their continuing capacity to 
promote financial inclusion. 
 
The main reason for favouring option 1 is that this offers no preferential treatment for 
any type of creditor.  All lenders know the risks they are taking when offering loans to 
individuals and this option would leave all lenders on an equal footing.  
 
Some respondents felt that Option 2 would run contrary to the principles of fresh 
start and financial inclusion because a debtor could not be relieved of Credit Union 
debt except through bankruptcy.   
 
Some respondents felt that changes to Protected Trust Deeds are not needed 
because of more active interest in proposals now being taken within the creditor 
community. 
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Question 4(c) 
 
Do you have any other comments on these options that we should consider? 
 
Some of respondents’ comments have been summarised below. These are included 
to illustrate the range of responses. 
 

• If a Credit Union is well run, it is likely that it would not have to deal with many 
Protect Trust Deeds, and preferential treatment would be unnecessary. 

• Scotland’s Credit Unions should work in parallel with the other jurisdictions in 
the UK; none allow Credit Unions this exemption. 

• Debtors’ interests have not been discussed enough in this consultation and 
discrimination against debtors will not aid the system. 

• There should not be different rules for discharge of debts in bankruptcy and 
Protected Trust Deeds. 

• To fulfil this exemption for Credit Unions, the payment to trustees should be 
reduced. 

• Credit Unions should merge with each other to avoid financial failure.  Larger 
bodies will be better for coping with financial losses. 

• Advertising is encouraging people to enter unnecessarily into Protected Trust 
Deeds.  

• Credit Union debts should not be included in Protected Trust Deeds because 
Credit Unions are prepared to renegotiate the terms of members’ loans 
throughout the lifetime of the loan. 

• To leave the burden of a Credit Union debt with a debtor for an indefinite 
period of time is unfair to creditors, unfair to the debtor and unlikely to provide 
full repayment within a reasonable period of time. 

• If debtors had to be referred to the Debt Arrangement Scheme first, fewer 
people would be pushed into bankruptcy.  The Debt Arrangement Scheme 
should be the first resort so that a debtor can deal with an impartial, non profit 
organisation who is acting solely in their interests. 
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Annex B 
 
Breakdown of Respondents 
 
 
Respondent’s capacity    No. of Responses
 
Advice Sector     2
 
Credit Unions     50
 
Individual      6
 
Insolvency Practitioner    9
 
Professional bodies     5
 
Statutory bodies     2
 
Total       74
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Annex C 
 
List of Organisations which responded 
 
 
Association of British Credit Unions Ltd 
 
Blackburn Seafield & District Credit Union and West Lothian Credit Union Forum 
 
Capital Credit Union 
 
City of Edinburgh Council 
 
Commsave Credit Union 
 
Cranhill Credit Union 
 
Cumbernauld Central Credit Union 
 
Cumbernauld Credit Union 
 
Cumbernauld South Credit Union 
 
Cumnock & Doon Valley Credit Union 
 
Dalmuir Credit Union 
 
Discovery Credit Union 
 
Drumchapel Credit Union 
 
East Ayrshire Credit Union Ltd 
 
East Kilbride Credit Union Ltd 
 
East Renfrewshire Credit Union Ltd 
 
Financial Services Consumer Panel 
 
Forres Area Credit Union 
 
Glasgow City Council 
 
Glasgow Credit Union 
 
Glasgow Taxi Credit Union 
 
Glasgow West Credit Union 
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Grampian Credit Union Ltd 
 
Institute of Chartered Accountants of Scotland 
 
Invocas Group 
 
James McIntyre & Co 
 
Johnstone Credit Union 
 
Kingdom Credit Union Ltd 
 
KPMG 
 
Law Society of Scotland 
 
Lochaber Credit Union 
 
Meston Reid & Co 
 
Money Advice Scotland 
 
Motherwell & District Credit Union 
 
Newmains & District Credit Union 
 
No1 Copperpot Credit Union 
 
Parkhead Credit Union 

R3, The Association of Business Recovery Professionals, Scottish Technical 
Committee. 
 
Scotwest Credit Union Ltd 
 
Scottish Transport Credit Union 
 
Shettleston & Tollcross Credit Union 
 
South Ayrshire Council 
 
Yoker Credit Union 
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