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Diligence Working Group 

 
Tuesday 5th February 2019, 11.00am,  

St Andrew’s House, Edinburgh 
 

In attendance 
 

Carol Kirk   AiB - Chair 
Pauline Carrigan  AiB - Secretariat 
Deborah Alexander  Legal secondee from Harper MacLeod 
Alex Irvine   SMASO 
Nicola Anderson  Scottish Courts and Tribunal Service 
Serena Weir   Shepherd & Wedderburn Solicitors  
Hannah Bruce  Clydesdale Bank 
Sharon Bell   Stepchange Debt Charity 
David Menzies  ICAS 
Pauline Allan   Citizens Advice Scotland 
 
Apologies 
 
Alex Reid   AiB  
Kevin McKay   SMASO 
Dawn Swords  Scottish Courts and Tribunal Service 
Andy Douglas  HMRC 
Andrew Crawley  Scottish Law Commission 
Professor Nicholas Grier The Law Society of Scotland 
Lorna Bennie   The Committee of Scottish Bankers 
Iain Hockenhull  Scottish Courts and Tribunal Service  
David Hilferty   Money Advice Scotland 
Yvonne MacDermid  Money Advice Scotland 
David Smith   Scottish Courts and Tribunal Service 
Laura Jane Sneddon AiB 
 
1. Welcome and Introductions 
 
1.1 The chair welcomed members to the third meeting of the working group and 
thanked everyone for their feedback both during and subsequent to the last meeting.  
She confirmed that this meeting would focus on the concept of land attachment and 
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residual attachment and that we would return to Information Disclosure Orders (IDOs) 
at the next meeting.     
 
1.2 The chair confirmed that work was underway on composing a summary note 
on IDOs and a proposal of how such a system could work in practise.  There are a 
number of actions which have still to be completed in order to finalise this, but the chair 
will endeavour to issue this paper to the working group by early next month. 
 
2. Minutes of Previous Meeting 
 
2.1 The chair confirmed that the amendments to the minutes of the first meeting 
had been updated to reflect feedback.  The working group approved the minutes of 
the first meeting.    
 
2.2 The chair confirmed that the draft minutes had been amended to reflect 
feedback.  The group asked for a couple of further small amendments to be made i.e. 
to remove ‘such as diligence on the dependence’ at paragraph 3.3, to provide more 
clarity around the cost of an IDO application, and to clarify that Hannah was 
representing the Clydesdale bank rather than the Committee of Scottish Bankers. 
 
2.3 The chair confirmed the action points identified at the previous meeting had 
been acted on where possible.   Hannah Bruce confirmed that in order to accurately 
identify a customer, a bank would need the customer’s full name, address and date of 
birth.  Hannah also confirmed that there is a central database which could be used to 
identify a bank by a sort code and account number.  This is known as the Extended 
Industry Sort Code Directory (EISCD) and is publically available for a fee.  All other 
actions are in progress and a fuller update would be provided at the next meeting. 
 
3. Land Attachment – Discussion  
 
3.1 The chair provided some background in relation to land attachment and 
explained that while the concept has been in statute since 2007, it has never been 
enacted.  Instead, adjudication for debt remains live, although rarely used in practice.  
While adjudication for debt is a long established concept, given how rarely it has been 
used in recent times the need for its continued existence could be questioned. 
 
3.2 The group agreed that adjudication for debt is rarely used and this is possibly 
as a result of a lack of awareness of the process.  The cost may also be a deterrent.  
It was questioned if it is possible to ascertain from the Court of Session how many 
applications have been made/granted in recent years.  Nicola Anderson confirmed this 
may be possible although given the small number received they may not be so 
specifically categorised. 
 
Action: Nicola Anderson to ascertain if figures relating to adjudication for debt claims 
can be obtained from the Court of Session. 
 
3.3  The chair advised that land attachment as currently drafted cannot be enacted.  
The First Minister at the time stated there was inadequate protection given to the family 
home and as such it could not be enacted in its current form.  Political opinion in this 
regard remains unchanged. The chair advised that some feedback from the 
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consultation suggested that land attachment could be used to pursue a second home 
or for business premises.  She went on to ask the group for their opinions on the need 
for land attachment, and for suggestions on what form it should take. 
 
3.4 There was a general view that people’s opinion on land attachment had not 
changed and those who opposed it when it was first discussed were likely to still 
oppose it and those who supported it were likely to still support it.  There are still 
concerns around the family home, and a risk of undermining the differences between 
secured and unsecured debt.  Even if the family home was to be excluded there is still 
opposition to the introduction of land attachment unless further protections are put in 
place.  It was asked if statistics are available in relation to several adjudication for debt 
actions which were pursued between 2008 and 2010 by Bank of Scotland, to establish 
if these debtors had lost their homes.   
 
Action: AiB to ascertain if figures are available in relation to these adjudication for debt 
claims and seek an update on how these are progressing. 
 
3.5 The group discussed the protections contained within the Home Owner and 
Debtor Protection Act 2010 (HODPA) and if these provisions would be enough to 
protect the family home – it was agreed that they would do.  There are also protections 
afforded to a debtor’s second home under HODPA if it is tenanted to a third party.  If 
these protections would prevent a land attachment order being granted, then 
questions would have to be asked about how frequently land attachment would be an 
available diligence measure, especially given the vast majority of commercial property 
is leased.  
 
3.6 The group then discussed the minimum level of debt which is required before 
such an order can be sought.  It was discussed that £3,000 may be too low.  The 
difficulty is that if it is set at a higher level creditors may be likely not to utilise this 
method and instead go straight to bankruptcy.  
 
3.7 Charging orders – which could be seen as the English equivalent – were 
discussed.  It was explained to the group that before such an order is granted the 
creditor must convince the court and there is enough equity in the home to justify 
putting it at risk in this way.  Charging orders are used frequently in England and the 
minimum level of debt required to seek a charging order is £2,000. 
 
3.8 The group considered if the discussion around the family home should be a 
wider discussion beyond this group.  It was suggested that given the substantial 
political and social concerns involved perhaps a wider political decision is required 
around what protections should be in place for the family home within diligence and 
all statutory debt solutions.    
 
3.9 It was discussed that in order to give greater protection to the family home that 
a two stage process be adopted with attachment and exceptional attachment utilised 
where the family home is concerned.  This would allow a separate system for 
residential and non-residential property.  It may also be prudent to set out the test 
which a Sheriff would have to convince themselves was met before granting such an 
application, as is the case with charging orders.  This could be as simple as agreeing 
that it is reasonable in all of the circumstances to grant decree in any given case.  
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Some members of the group agreed with this approach and it was noted that it may 
be preferable to proceed in this way and avoid mentioning a minimum level of debt 
figure altogether as the risk there is that it becomes a ‘target’ figure to meet.   
 
3.10 The group discussed how, if it was ultimately decided that a minimum level 
figure was required, how an appropriate value should be ascertained.  The level of 
debt is not detailed on an inhibition and again this may have to be a policy 
consideration.  The group considered that in order to bring an Ordinary Cause action 
the minimum level of debt is £5000 – this is likely to be too high and simply encourage 
more bankruptcies.  It was suggested that perhaps the best way forward would be to 
keep the minimum level at £3000, but introduce a further test to apply alongside this.  
It was suggested that this test could take into account the percentage of equity in the 
property in comparison with the level of debt.  It was agreed that it may be useful to 
find out what the average level of debt is for a charging order.   
 
Action: Sharon Bell to see if she can ascertain the average level of debt within charging 
order applications.  
 
3.11 The group agreed that the vast majority of commercial property is leased and 
accordingly relevance may be minimal.  It was noted however that creditors who make 
unsecured business loans may be very interested in this diligence moving forward.  
The group discussed that charging orders are used very successfully in England by 
the Child Support Agency who have always advocated the adoption of a similar 
diligence in Scotland.  Generally charging orders are used in a passive way as a 
means of focusing the debtors mind and encouraging them to take action to address 
their debt.  On the whole charging orders are not used to force a sale, although the 
group appreciated that this is ‘cheating the system’ in many ways and could not be 
used as a justification for enacting the legislation.  There was also a view that we have 
a very different system in Scotland and that the fact that something works in England 
is not a rationale for adopting a similar position in Scotland.   
 
4. Residual Attachment 
 
4.1 The chair summarised the discussions so far and suggested that attention be 
turned to residual attachment.  It was explained that residual attachment is considered 
in many ways as a catch all provision to apply to assets not covered by any existing 
measures.  The chair gave personalised vehicle number plates as an example.   It was 
agreed that while it was not anticipated that this diligence measure would be widely 
used, it is important to have something in place for circumstances where existing 
diligence measures are not available in relation to a debtor’s assets, which can be very 
valuable.   
 
4.2 The chair asked the group if a list of assets to which residual attachment could 
apply would be necessary or indeed desirable.  The group discussed the requirement 
of ensuring that loopholes are not created with the effect of undermining protections 
created by other diligence measures. It was agreed that in order to future proof the 
provision that a list of assets would not be helpful.  Instead, a widely drafted provision 
with a caveat that all current protections are maintained would be preferable.  
 



 

5 
 

4.3 The group discussed the likely frequency with which this provision would be 
used.  Concern was expressed over how creditors can ascertain the existence of such 
assets.  It was agreed that IDOs would be one way, as well as through the Land 
Register, or by the creditor simply being aware of the existence of a debtor’s assets 
themselves.  Sheriff Officers could also be used to investigate. 
 
4.4 It was highlighted that while the process can be useful we need to be careful to 
ensure there is scope to exclude assets which we would not envisage being attached 
such as milking rights.   
 
 
4.  Any Other Business 
 
4.1 Nothing further was raised. 
 
 
5. Date of next Meeting 
 
5.1 The next meeting will be held on 24 April 2019.  Serena gave her apologies, 
confirming she is unable to attend.   
 
 
AiB 
February 2019 


